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The Opinion of the Court was delivered PER CURIAM. 

JUSTICE DAVIS dissents and reserves the right to file a dissenting opinion. 

JUSTICE McGRAW dissents. 



SYLLABUS 

“Where one parent has been awarded the custody of minor children by the 

court and that parent either remarries or undertakes a relationship with another adult who is 

either a permanent resident or regular overnight visitor in the home, the remarriage or 

existence of such extramarital relationship constitutes a sufficient change of circumstances 

to warrant a reexamination of child placement; however, neither remarriage nor an 

extramarital relationship per se raises any presumption against continued custody in the 

parent originally awarded such custody.” Syllabus Point 3, S. H. v. R. L. H., 169 W.Va. 550, 

289 S.E.2d 186 (1982). 
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Per Curiam: 

In the instant case we reverse a ruling of a circuit court judge sitting as a 

special family court judge, and return legal custody of a child to the child’s mother. 

I. 

Most of the convoluted procedural and substantive history of this contested 

divorce/child custody case, which has gone on since 1997, is of no importance to the 

substantive issues before this Court. Consequently we omit its recital. 

II. 

The principal contested issue in the instant case has been, for a number of 

years, whether the appellant, who is the child’s mother and who lives in Florida with her 

fiancé, is entitled to legal custody of her daughter — or whether the appellee, who is the 

child’s father and who lives in Lincoln County, West Virginia, is entitled to custody.1 

The father’s principal ground for asserting that he should have custody has 

consistently been the alleged unfitness of the child’s mother, and this claim has been 

1The father lives with his parents, and the record and the findings of the lower court 
make it clear that it is the child’s paternal grandparents and not the father who are raising the 
child. Prior to the parties’ separation, the mother was the child’s primary caretaker. 
“Custody” as used herein is a short-hand term for primary custodial and decision-making 
responsibilities, see W.Va. Code, 48-1-219, 220 [2001]. 
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primarily based upon an alleged danger to the child from the mother’s fiancé.  Leaving aside 

the mother’s relationship with her fiancé, the record does not contain substantial evidence 

upon which a proper finding could be made that the mother, who was originally awarded 

custody, is not a fit parent. 

The most recent ruling in this case on the custody issue was on June 21, 2002, 

by a circuit judge who had been designated as a special family court judge.  The judge found, 

reviewing exceptions to a family law master’s recommended order retaining custody in the 

father, that the mother’s fiancé “ . . . is a potentially violent person and places the infant child 

in harm’s way, which fact is supported by police records of his violent criminal record and 

witnesses who testified to his reputation for violence.” 

The record discloses that the mother’s fiancé was arrested in 1970, when he 

was 17, possibly for stealing, and that he was once fined $300.00 for cursing in public during 

a domestic dispute.  We are not cited to any other evidence that supports the circuit court’s 

finding of a “violent criminal record.”  The other evidence in the record that the father says 

shows that the fiancé is a “potentially violent person” and has a “reputation for violence” is 

in the form of anecdotal evidence from clearly biased witnesses.  This evidence, at best, 

could support the conclusion that the fiancé has, on several occasions, used hot words and 

acted intemperately.  It could not support a finding that the fiancé is in fact a dangerous and 

violent person.2 

2The court’s “violent fiancé” finding is rather straightforwardly undercut by the fact 
(continued...) 
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This Court stated in Syllabus Point 3 of S.H. v. R.L.H., 169 W.Va. 550, 289 

S.E.2d 186 (1982) that “neither remarriage nor an extramarital relationship per se raises any 

presumption against continued custody in the parent originally awarded such custody.”  In 

Porter v. Porter, 171 W.Va. 157, 159, 298 S.E.2d 130, 132 (1982), this Court stated that, 

“[t]here must also be a showing that the parent’s relationship with another adult has a 

2(...continued) 
that the mother’s currently ordered visitation with her daughter is substantial (it was 
increased by the court’s June 21, 2002 order), is in the home where she lives with her fiancé, 
and is without any limitation reflecting his purported dangerousness.  The evidence regarding 
the mother’s fiancé also showed that he was a veteran of the United States Army and had 
completed two years at Marshall University as a business major; that he owned his own 
drywall business in Florida; that he employed approximately fifteen people in his business; 
that he had a payroll of approximately $15,000.00 a week to his employees; that his business 
equipment consisted of three trucks, cellular phones, and administrative services, for which 
the mother was employed at the company.  He described their home as a stucco home with 
a two-car garage, three bedrooms, kitchen and two baths, 1,830 feet of heated space and 
2,200 feet of total overall space; their home is financed through a VA loan; that his monthly 
mortgage payment was approximately $900.00 per month, and that the amount of his loan 
was $108,000.00 then outstanding; that he earned approximately $55,000.00 per year; that 
the name of his business was Drywall Systems, Inc.; and that it was incorporated as a 
Chapter S corporation. On cross-examination, the fiancé admitted that he was arrested when 
he was seventeen years old. He denied persistent questioning about whether he was ever 
arrested for DUI; he admitted that he was behind in his child support to his ex-wife, although 
he was placing funds in escrow. He testified that he was divorced in 1975, when he was 
approximately 23 years old, and had one child born of the marriage, the custody of whom 
was granted to his wife but later transferred to Mr. Ramey, who raised the child.  He admitted 
that his ex-wife had accused him of harassment and that he was arrested at her home on one 
occasion; to none of which was the subject child a witness or involved in any remote way. 
The only cross-examination which had any relevance was to the effect that he had spent the 
night on occasion with the mother and the subject child in the same room after the divorce 
order was entered. He testified and the court specifically believed that he was unaware as 
to any prohibition against being around the child, until contempt proceedings had been filed. 
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deleterious effect upon the child and that the child will materially benefit from the change 

of custody,” evidence of which has been noticeably absent from the proceedings at bar.  

In J.B. v. A.B., 161 W.Va. 332, 345, 242 S.E.2d 248, 256 (1978), this Court 

stated that “[t]he award of child custody, however, should not be an exercise in the 

punishment of an offending spouse.  In punishing the offending spouse one may also punish 

the innocent child, and our law will not tolerate that result.” 

In Judith R. v. Hey, 185 W.Va. 117, 405 S.E.2d 447 (1990), a circuit court 

directed that the mother had thirty days from the date of the hearing to either marry the man 

with whom she was cohabiting or to move out and establish separate living arrangements for 

her and her daughter. In that case, the court further ordered that if neither alternative was met 

within such time period, custody of the parties’ fourteen-year-old daughter would be granted 

to the father. This Court reiterated that a careful review of the whole record in the Judith R. 

case was void of any evidence that she was an unfit parent or that her conduct had created 

any deleterious effect on the child. 

In the instant case, the mother was required, when she originally received 

custody, not to have her fiancé around the child. She violated this requirement.  The record 

suggests that this requirement was grounded in the fact that she was not married to her fiancé, 

and not in any proven danger that the fiancé posed to the child. 

For violating this requirement, the mother argues (and we agree), she was 

effectively “punished” by having her child’s custody changed to the father/grandparents. 
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When the mother sought to have this custodial ruling changed, the court refused — based 

upon the finding discussed herein that the fiancé posed a danger to the child. 

We have reviewed the entire record, including the transcripts of numerous 

hearings, and we find that — even giving due deference to the fact that the lower tribunals 

saw the witnesses — the finding of the fiancé’s dangerousness to the child is so contrary to 

the weight of the evidence that it cannot be sustained on appeal. 

III. 

The father argues that the child is now “well-adjusted” in the father’s parents’ 

home, and we have no reason to doubt this claim.  But this fact does not undercut the 

underlying error in this case of denying custody to the mother, based on an improper finding 

of her unfitness to have such custody, simply because she was living with her fiancé.  The 

existence of “well-adjusted” conditions for a child — “facts on the ground” that are based 

on erroneous court determinations — simply cannot themselves carry the day in custodial 

determinations.  There is nothing in the record upon which it may be concluded that the child 

is not likely to also have a well-adjusted life in her mother’s custody. 

Based on the foregoing, we reverse the circuit court’s order and award custody 

of the child to the appellant. We remand the case with instructions that the Family Court 

Judge of Lincoln County enter such order as is appropriate to promptly and peacefully 

effectuate a physical change of custody. Thereafter, both parties are to submit appropriate 
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parenting plans, and proposals for visitation, financial arrangements, etc. and to participate 

in such proceedings as are determined to be proper by the Family Court Judge. 

Reversed and Remanded. 
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