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Starcher, C. J., dissenting:

| dissent to the majority decision.

After thefird trid of thiscase, a3-2 mgority of this Court reversed thefirgt jury’ sverdict
—which was for the patient, Mr. Graham.

Themgority of thisCourt, inthefirg case, said that theord surgeon, Dr. Walace, did not
get afar chancetocal rebutta witnessesto counter alas-minutesuggestion thet Dr. Wallacehad possibly
manufactured documents. Thesedocumentsrelated towhen Dr. Wallace contacted Mr. Graham after the
TMJimplantswererecdled by the manufecturer. So themgority in thefirst case ordered asecond tridl.

| dissented to that decision, because Dr. Wdlace explained the document issueto thejury,
and | agreed with thetrid judgethat thejury had enough evidenceto decidewhat did or did not happen
about the documents.

| notedin my dissent inthefirgt casethat intrids, peopleare always claming they need
to put onrebuttd witnesses, basically o that they can get “thelast word.” But our law isthet it isamost
entirdy uptoatrid judge sdiscretionto ded with theserebuttd requests. Intwenty yearsasatrid judge,
| very rarely allowed rebuttal witnesses.

In other words, | thought thefird trid wasafair trid, and the mgority madeamigtaketo
reverse a proper jury verdict.

Now, after asecond trid, asecond jury heard basicaly the sameevidence—and ruled this



timefor theord surgeon, Dr. Walace. And again, | find mysdf dissenting. Thistimel againdissanttoa
3-2 mgjority decision to reverse the second jury’ s verdict, and to grant yet athird trial.
Thistimethemgority wantsto overturn thejury’ sverdict because an expert witnessfor
Dr. Wallace testified about an X-ray dye test that was done by aradiologist.
Mr. Graham' slawyer argued thet thistestimony wasacomplete surprise, and dso thet it
wasirrdevant and mideading. However, Dr. Walace slawyer said in advance of trid that his expert
would testify about “radiogrgphic gudies” and no onedioutesthat “ radiographic sudies’ induded thedye

teds. Moreover, Mr. Graham' slawyer asked the expert about the dye testsin adeposition beforetrid.

Did thelawyer ask enough questions? Perhapsnot. But thatisnot Dr. Wallace sfaullt,
and there was no unfair surprise.

Themgority opinion arguesthat theexpeart sdyetest evidencewasentirdy irrdevant, but
itissomewhat hard tofollow thisargument, which makesmethink that —asinthefirg trid of thiscase—
the majority is again straining to find areason to reverse ajury verdict.

As| seeit, the expert explained why he thought the dye test evidence, although
“incondugve” wasmarginaly usgful. Mr. Graham' slawyer tried tomake the expert look foolish before
thejury (and did apretty good job, too) for saying that Dr. Wallace could rely in any fashion onan
“inconclusive” dyetest. | think the jury got the point and was not misled about the dye test.

When it comesto therdevance of evidencelikethe expert and the dyeted;, thisevidence
Isjud like therebuttd evidenceinthefird trid. Thatis, our law saysthat we ordinarily leave whether

evidence hasany rdevanceto thecdl of thetrid judge, unlessthejudge sruling isblatantly wrong. The
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trial court did not err, | think, in letting the expert say what he did.

Also, when Mr. Graham' slawyer raised thisissue after trid, thejudge decided thet Mr.
Graham had not made a persuasive case for anew trial based on thisissue.

Our law againisthat thetria judgeordinarily hasthe best opportunity to seeand decide
If these sorts of daimed errors about evidence are serious enough to requireanew trid. Becausethetrid
judge has the best opportunity, we give the judge’ s determination deference.

Inthiscase, thejudge decided that thejury had agood understanding of theevidence, and
that Mr. Graham and Dr. Wadllace had afair chanceto put on their cases. We should defer to thetrial
judge sopinion. Moreover, if wewereto follow the position advocated by the mgority, even though
narrowly stated, it could beinterpreted by sometrid counsdl asan opportunity to haveamini-trid eech
timean expert says something that isarguably outsde of their Rule 26 disclosure satement. Thatisnota
fair or sensible procedure, and it is certainly not the intent of the majority.

So—inthefirst case, | voted to uphold ajury’ sverdict for the patient, Mr. Graham.
Then, in the second case, | voted to uphold ajury’s verdict for the oral surgeon, Dr. Wallace.

Thereader may ask, how could that beright? Which one should win? Whoisright and
who iswrong? It' sagood question, and the answer isthat our system doesn’t know who “ should”
win.

Under our system, we have a process to handle these tough decisons, where people
grongly disagree. Wetake these casesbeforeajury, and we have afar trid, and then welivewith the
jury’sverdict.

Invery rare cases, whereajury’ sverdict isvery clearly wrong, ajudge hasthe power to
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correct it, and order the caseit to go beforeanew jury. But that isnot what we have here. Both of these
jurieswere “right” — because they both reached their verdicts after afair trial.

However, inmy judgment, thesecondtrid never should havehappened. (But my judgment
was in the minority in the first case, which is also part of how our system works.)

Now, in the second case, my judgment isthat the second jury verdict is the result with
which we should live. (And again, my judgment isin the minority.)

Atleat | have been consstent —athough | must say that fairness and compassion should
always trump consistency.

For thesereasons, | dissent. | would affirm thetria court’ sorder refusing to grant anew
trid. | amauthorized to say that Judge Gary Johnson, Sitting by temporary assgnment, joinsinthisseparate

dissenting opinion.



