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SYLLABUSBY THE COURT

1. “**Unlessanabsoluterighttoinjunctiverelief isconferred by statute, the
power to grant or refuse or to modify, continue, or dissolve atemporary or a permanent
injunction, whether preventive or mandatory in character, ordinarily rests in the sound
discretionof thetrial court, accordingtothefactsandthecircumstancesof theparticular case;
anditsactionintheexerciseof itsdiscretionwill not bedisturbed on appeal intheabsence of
a clear showing of an abuse of such discretion.” Syl. pt. 11, Suart v. Lake Washington
Realty, 141 W. Va. 627, 92 S.E.2d 891 (1956).” Syl. Pt. 1, G Corp, Inc. v. MackJo, Inc., 195
W. Va. 752, 466 S.E.2d 820 (1995).” Syllabus point 1, Baisden v. West Virginia Secondary

Schools Activities Commission, 211 W. Va. 725, 568 S.E.2d 32 (2002).

2. “ Aninjunctionliesto prevent thetaking of one sprivatedomain, for uses
of thepublic,contrary totheconstitutional mandate, regardl essof any question of damages.”
Syllabus point 3, Lovett v. West Virginia Central Gas Co., 65 W. Va. 739, 65 S.E. 196

(1909).

3. “*Where the language of a statute is free from ambiguity, its plain
meaningistobeaccepted and applied without resorttointerpretation.” Syl. Pt. 2,Crockettv.
Andrews, 153 W. Va. 714, 172 S.E.2d 384 (1970).” Syllabus point 4, Syncor International

Corp. v. Palmer, 208 W. Va. 658, 542 S.E.2d 479 (2001).



4. Under W.Va. Code 8§ 17-4-47(a) (1963) (Repl. Vol. 2000), the West
VirginiaDivisionof Highwaysisacting for apublic purposewhenit authorizesan accessroad
between astatehighway andreal property used or tobeusedfor acommercial, industrial or
mercantilepurposeinfurtherance of thepoliciesexpressly set out inthat section,namely to
(1) providefor maximum saf ety of personstraveling upon, entering or leaving state highwayss;
(2) providefor efficient and rapid movement of traffic upon state highways; (3) permit proper
maintenance, repair and drai nage of statehighways; or (4) facilitateappropriate public useof

state highways.

5. “Wherefore anything done by a state or its delegated agent, as a
municipality, which substantialy interfereswiththebeneficia useof land, deprivingtheowner
of lawful dominionover it or any part of it,and not withinthegeneral policepower of thestate,
Is the taking or damaging of private property without compensation inhibited by the
Constitution.” Syllabuspoint 2,Fruthv. Board of Affairs, 75 W.Va. 456, 84 S.E.105(1915),

overruled on other grounds by Farley v. Graney, 146 W. Va. 22, 119 S.E.2d 833 (1960).



Davis, Justice:

The West VirginiaDivision of Highways and several other private
businesses appeal an order of the Circuit Court of Nicholas County granting a permanent
injunction to close an access road into the One-Gateway shopping center, located in
Summersville, West Virginia, onthegroundsthat it wasconstructed for aprivate purposeand
that it caused a servitude upon theland of an adjoining shopping center, owned by Retail
Designs, Incorporated, by virtueof increasedtraffictraversngtheRetail Designs parkinglot.
Wefind that, pursuant to W. Va. Code 8§ 17-4-47(a) (1963) Repl.vol.2000),theopening of
the access road was for a public purpose, and we further find that their was no evidence
presentedto establishaservitudeupontheRetail Designs’ property. Consequently, thecircuit

court’ sorder isreversed and the injunction is dissolved.

l.
FACTUAL AND PROCEDURAL HISTORY
Thiscaseinvolvesan accessroad opened on aright-of-way wholly owned by the
West VirginiaDivisionof Highways, adefendant bel ow and an appellant herein (herei nafter
“theDOH”), andl|ocated between two competing commercial propertiesin Summersville,

Nicholas County, West Virginia.

Retail Designs, | ncorporated, plaintiff below and appelleeherein (hereinafter

“Retail Designs’),istheowner of M erchantsWalk Shopping Center (hereinafter “ M erchants



Walk™),astripmall locatedalongU.S. Rt. 19in Summersville. MerchantsWalk hasdirect
accessto West Webster Road, a road which boarders M erchants Walk to the south. West
Webster Road alsointersectswithU.S.Rt. 19; but,thereisnotrafficlight at theintersection.
Near thenorthernedgeof M erchantsWalk i san at-gradeintersectiondesignated” Professional
Park Drive,” which serves as the access between Merchants Walk and Rt. 19. The Rt.
19/Professional Park Drive intersection is controlled by atraffic light. Sometime after
M erchants Walk was devel oped, a shopping center owned and operated by One-Gateway
Associates, L L C,adefendant below and anappelant herein (hereinafter (* One-Gateway”), was
devel oped on adjacent landlocated tothenorth of M erchantsWalk, just acrossProfessional
Park Drive. TheOne-Gateway shopping center hastwel vetenantsincludingWal-Mart Stores,
Inc.,NicholasLoan & Mortgage, Inc., Goody’ sFamily Clothing, Inc., and Cato Corporation,

defendants bel ow and appellants herein.

InJanuary 1998, One-Gateway andthe DOH enteredintoacontract under which
One-Gateway devel oped, at itsownexpense, afrontageroad parallel toRt. 19 alongtheOne-

Gateway property and thentransferred theproperty tothe DOH.! Inexchangefor thefrontage

Ynitsbrief, the DOH explains that

U.S. Route 19, asit passes through Summersville, isa

highly traveledfacility with severa at-gradeintersectionsserving

numerous commercially devel oped propertiesonboththeeast

and west sides of the road. Current traffic projections by

WYV DOH indicatethat these at-gradeintersectionswill not be
(continued...)



road,theDOH agreed to providefor both anorthernand asouthernaccessfromRt. 19intothe
One-Gateway development. Thenorthernaccesshasbeendesignated as* Industrial Park Drive”

and providesprimary accesstothe One-Gateway property. Thesouthernaccess, whichisin
dispute, utilizestheexisting Professional Park Driveintersection. Initsefforttoconnectthe
frontage road to Professional Park Drivethereby providing One-Gateway with asouthern

entrance, the D OH first attempted to obtain apublicright-of -way approximately 100feetlong
acrossasmall parcel of land owned by Retail Designsand | ocated betweenthe One-Gateway
frontageroad andtheProfessional Park DriveintersectionwithRt.19. The DOH’ sattempt

to purchasetheright-of-way from Retail Designsfailed and the DOH initiated acondemnation
proceeding to acquirethe parcel of land. OnMarch 8, 1999, the Circuit Court of Nicholas
County found that condemnationwasimproper asthe DOH sought theproperty for private
rather than publicuse. Asaconsequence, One-Gateway sought, andwasgranted by theDOH,
apermitto construct anentrance-only accessfromtheProfessional Park Driveintersection

with Rt. 19tothe One-Gateway frontageroad, utilizing aright-of-way wholly owned by the

DOH 2

1(...continued)

adequate to serve the anticipated traffic volumes on U.S. 19
within five to six years without some modifications to the
facility,suchasfrontageroads, withor withoutfully controlled
interchanges. WV DOH has already spent in excess of one
milliondollarson preliminary environmental studiesrelated to
thisupgrade,andtheDivision hasfurther obligatedinexcessof
$700,000 for preliminary engineering work.

’Becausethecondemnation proceedingfailed, therewasnot roomfor two-way
(continued...)



After theaccessroad wasconstructed,onMarch 18,1999, Retail Designsfiled
acomplaint for injunctiverelief seeking itsclosure. Thecomplaint namedtheDOH asthe
sole defendant. After several hearings, the Circuit Court of Nicholas County ultimately
granted Retail Designs' request for injunctiverelief and, by order entered on December 20,
1999, orderedthe DOH to permanently closetheaccessroad by July 1,2000. TheDOH'’s
subsequent petitionfor appeal inthiscourt wasdenied. Thecircuit court extendedtheclosure

date to August 2, 2000, on which date the access road was closed.

Thereafter, One-Gateway sought awrit of prohibitionfromthisCourt arguing
that it should have been included as a necessary party in the aforementioned injunction
proceedings. ThisCourt agreed and grantedthewrit on December 8, 2000, at whichtimethe
accessroad wasreopened. Retail Designsthenrefileditscomplai nt naming boththe DOH and
One-Gateway asdefendants. Thereafter, Wal-Mart Stores, Inc., NicholasLoan & Mortgage,
Inc., Goody’ s Family Clothing, Inc., and Cato Corporation, all tenants of One-Gateway,
intervenedto opposetheclosing of theaccessroad. Preliminary injunctiverelief wasdenied
toRetail Designs. However, by order entered November 8, 2001, thecircuit court granteda
permanent injunction closing the access road, but stayed the effect of the order for four
monthstoallow for anappeal . Subsequently, onMarch 22,2002, the DOH filedinthisCourt

apetition appealing the circuit court’ sNovember 8 order. Onthesameday, One-Gateway,

2(...continued)
access.



Wal-Mart Stores, Inc., NicholasL oan & Mortgage, Inc., Goody’ sFamily Clothing, Inc.,and
Cato Corporation (hereinafter collectively referredtoas” One-Gateway anditsmerchants’)
filed aseparateappeal of thesameorder. Wegranted both petitionsand then consolidated the
two casesfor our review. Inaddition, thisCourt granted amotion for stay pending appeal .

Consequently, the access road has remained opened.

I.
STANDARD OF REVIEW
Our review of thecircuit court’ sdecisioninthismatter isreviewedfor an abuse

of discretion:

“*Unlessanabsoluterighttoinjunctiverelief isconferred
by statute, thepower togrant or refuse or tomodify, continue, or
dissolve a temporary or a permanent injunction, whether
preventiveor mandatory in character, ordinarily restsinthesound
discretion of the trial court, according to the facts and the
circumstancesof theparticul ar case; anditsactionintheexercise
of itsdiscretionwill not bedisturbed on appeal intheabsenceof
a clear showing of an abuse of such discretion.” Syl. pt. 11,
Suart v. Lake Washington Realty, 141 W. Va. 627, 92 S.E.2d
891 (1956).” Syl.Pt.1,G Corp, Inc.v. MackJo, Inc., 195W. Va.
752, 466 S.E.2d 820 (1995).

Syl. pt. 1, Baisden v. West Virginia Secondary Sch. Activities Comnin, 211 W. Va. 725, 568

S.E.2d 32 (2002).



[11.
DISCUSSION
A. Propriety of Injunction
Before reaching the substantive issuesraised inthisappeal ,wefirst pauseto
addresswhether theunderlying claimisappropriateforinjunctiverelief. InthiscaseRetail
Designsfiledacivil action claiming that an accessroad opened by theDOH amountedtoa
constructive servitude upon Retail Designs property and thus constituted a taking of its
property. Retail Designssought aninjunctionto prevent the DOH from keeping theaccess

road open.

On appeal, the DOH argues that this is not a proper case for the use of an
injunction. The DOH cites Watson v. Fairmont & Suburban Railway Co.,49 W. Va. 528, 39
S.E. 193 (1901), for the proposition that injunction does not lie where thereis alleged a
constructivetaking, asopposed to an actual taking, unlesstheinjury totheprivateproperty at
issuevirtually destroysitsvalue. Becausethereasbeenno actual taking of property owned by
Retail Designs, Retail Designs hasstipul ated that it hasnot suffered any economic damage
fromthealleged constructivetaking of itsproperty, and thecircuit court made nofindingthat
the Retail Designs property no longer hasvalue, the DOH reasonsthat relief intheform of
injunctionmay notlie. Wefindthat the DOH’ sreliance onWatsonismisplaced. Theplaintiff
in Watson sought an i njunctionto prevent the construction and operation of astreet railway
that was authorized by an ordinance passed by thecity council. Heclaimedthat therailway

6



wouldgreatly reducethewidth of thestreet and would, thereby, destroy freeright of access
toandfrom hisproperty adjoiningthestreet. Theplaintiff sought to enjointheconstruction
of therailway until the damageto hisreal estate could be ascertained and he received just
compensation. The circuit court held:

Such adjoininglot owner cannot restraintheconstruction
of therailway inthestreet uponwhich hisproperty abutsuntil the
damagetohis property, resulting from such use of thestreet,is
ascertained and paid or secured, unlesstheinjury to hisproperty
IS so great asto destroy its value and therefore amounts to a
virtual taking of theproperty for theuseof therailway company.
Section 9 of Article Il of the Constitution provides that
compensation shall be paidtotheowner of theproperty for such
damagesandgiveshimanactionat law therefor, but doesnot, as
in cases where the property is actually taken, require the
compensationto bepaidor secured beforetheinjuryisinflicted,
and, having anadequateremedy at law for theinjury, theowner of
suchlot canhavenorelief inacourt of equity onaccount thereof,
if thelegidlature hasauthorized the construction and operati on of
the raillway in such street.

Syl. pt. 5, Watson.

Plainly, Watson is not instructive to the case at hand. The Watson plaintiff
sought aninjunctiontorestraintheconstructionof arailway that wasauthorized by law until
such time as hereceived compensation for his damagesthat would result from the taking.
Here, ontheother hand, Retail Designschall engesthelawfulnessof theDOH'’ sallegedtaking

of itsproperty, asserting that thetakingisfor aprivate, rather than apublic, purpose® Wefind

3Retail Designs relies upon the case of Sate ex rel Phoenix Ins. Co. v. Ritchie,
(continued...)



our holding in Lovett v. West Virginia Central Gas Co., 65W. Va. 739, 65 S.E. 196 (1909),

to be analogous to the situation presented here.

In Syllabuspoint 3 of Lovett, thisCourt heldthat “[a] ninjunctionliesto prevent
the taking of one’ s private domain, for uses of the public, contrary to the constitutional
mandate, regardl essof any question of damages.” Unliketheinstant case, however, inLovett
itwasnot disputed that thetaking of theplaintiff’ sproperty wasfor apublic purpose, namely
thelaying of gaslines. Neverthel ess, thetaking of theplaintiff’ sland did not conformwiththe
law becausethegascompany condemned and compensated theplaintiff for acertaintract of
hisland, and then proceeded to lay itslineonanalternaterouteusing partsof theplaintiff’s
land that had not been condemned. Because thistaking did not conform with thelaw, the

circuit court granted an injunction.

AsinLovett,Retail Designs' challengeto thealleged taking of itsproperty is
based upon aclaim that the taking did not conform to the law, becauseit wasfor aprivate

purpose. Consequently, Retail Designsmay seek remedy intheform of injunction. SeeSyl.

3(...continued)
154 W. Va. 306, 175 S.E.2d 428 (1970), to support its response that an injunction isthe
proper remedy. However, Phoenix involved apetition for writ of mandamustocompel the
State Road Commi ssioner toinstituteeminent domai n proceedingsinorder tocompensatethe
petitionersfor flood damagetotheir propertiesall egedly caused by thenearby construction
of ahighway. Phoenix did notinvolveaninjunctionandinnoway supportsRetail Designs’
argument.



pt. 2, Monarch Chem. Works, Inc. v. City of Omaha, 203 Neb. 33, 277 N.W.2d 423 (1979)

(Affirminglower court’ sgrant of aninjunctionwheretaking chalenged ongroundsof private
purpose, and holding “[i]njunctionisaproper form of remedy inwhichto present thequestion
of unlawful orimproper exerciseof thepower of eminent domainand proof of theattempt to
sodepriveaprivatecitizen of an estatein hisproperty makestheresultingdamageirreparable
and the legal remedy inadequate.”). See, e.g., Stout v. City of Durham, 121 N.C. App. 716,
468 S.E.2d 254 (1996) (raising, inform of injunction, claim of improper taking for private

rather than public purpose).

Havingdeterminedthat it wasproper for Retail Designsto seek injunctiverelief
for thetypeof claimit raised, we now decide whether Retail Designs was entitled to that

relief.

B. Public Purpose
PursuanttoArticlelll, Section 9, of theWest VirginiaConstitution, “[p]rivate
property shall not be taken or damaged for public use, without just compensation . . . ."
(Emphasis added). Seealso Amendment V, Constitution of the United States (“ nor shall
private property betaken for public use, without just compensation.” (emphasisadded)). In
the case subjudice, the circuit court concluded that property owned by Retail Designswas

taken for a private rather than a public purpose. We disagree.



Pursuant to W. Va. Code 8§ 17-4-47(a) (1963) (Repl. VVol. 2000),
Access to and from state highways from and to real

property used or to be used for commercial, industrial or

mercantile purposes . . . isa matter of public concern and shall

be regulated by the state road commissioner to achieve the

following purposes:

(1) Toprovidefor maximum saf ety of personstraveling
upon, entering or leaving state highways;

(2) Toprovidefor efficient and rapid movement of traffic
upon state highways;

(3) Topermit proper mai ntenance, repair and drainageof
state highways; and

(4) Tofacilitateappropriatepublic useof statehighways.
(Emphasisadded)). Thelanguageof thisstatuteisplaininannouncing that accessbetweena
state highway and commercial property isamatter of publicconcern. “‘ Wherethelanguage
of astatuteisfreefrom ambiguity, itsplain meaning isto beaccepted and applied without
resort to interpretation.” Syl. Pt. 2, Crockett v. Andrews, 153 W. Va. 714, 172 S.E.2d 384
(1970).” Syl. pt. 4, Syncor Int'l Corp. v. Palmer, 208 W. Va. 658, 542 S.E.2d 479 (2001).
Furthermore, by usingtheterm“shall,” thestatuegoesonto requirethe DOH toregulatesuch
accesstoachievecertain enumerated purposes. “Itiswell establishedthat theword‘shall,” in
theabsenceof languageinthestatute showingacontrary intent onthepart of theL egislature,
should be afforded a mandatory connotation.” Syl. pt. 1, Nelson v. West Virginia Pub.
Employeesins. Bd., 171 W. Va. 445,300 S.E.2d 86 (1982). Among the purposes the DOH

is required to achieve by virtue of itsregulation of access between state highways and

10



commercial propertiesarethe provisionof (1) “maximum safety of personstraveling upon,

enteringor leaving statehighways,” and (2) “ effi cient andrapid movement of trafficupon state
highways.” W.Va. Code§17-4-47(a) (emphasisadded). Based upontheforegoing, wehold
that under W.Va.Code817-4-47(a) (1963) (Repl.V ol.2000), theWest VirginiaDivision of

Highwaysisacting for apublic purposewhen it authorizes an accessroad between astate
highway and real property used or to be used for acommercial, industrial or mercantile
purposeinfurtheranceof thepoliciesexpressly set outinthat section, namely to (1) provide
for maximum saf ety of personstraveling upon, entering or leaving state highways; (2) provide
for efficient and rapid movement of traffic upon state highways; (3) permit proper

mai ntenance, repair and drai nage of statehighways; or (4) facilitate appropriate public useof

state highways.

Theevidencepresentedtothecircuit court revea edthat thelndustria Park Drive
entrancetotheOne-Gateway shopping center already has an accident rate morethan three
times higher than the Professional Park Drive entrance. Obviously, then, closing the
Professional Park Driveentrancetothe One-Gateway shopping center would shift trafficfrom
theintersectionwithalower accident rateto onewith ahigher accident rate. Severa experts
testifiedthat closingtheProfessional Park Driveaccessto the One-Gateway shopping center
wouldlikely increasethenumber of accidentsoccurringat | ndustrial Park Drive. Infact, the
circuit court expressly foundthat “ [t] hetraffic engineering expertswhotestified all indicated

that two entrances to a shopping center are preferable to one, and more safethan one.” It

11



standstoreason, therefore, that the maximum saf ety of personstraveling upon statehighways
isserved by leaving theaccessfrom Professional Park Driveopen. Inaddition, theDOH notes
that all thetrafficexperts,thosetestifyingfor theplaintiff and thedefendants, opi nedthat the
current traffic design, with the access road open, works well for the area and creates a
continuousand smoothflowing patternof trafficfrom Rt. 19intothe One-Gateway shopping
center. Indeed, thecircuit court directed the DOH to perform atraffic study of theimpact of
closing the accessroad in question. According tothe DOH, the study revealed that traffic
delaysintheareawouldincrease, abeit slightly, if theaccessroad in question was closed.

Clearly then, the access road allows for more efficient and rapid movement of traffic.

According to the plainly expressed terms of W. Va. Code § 17-4-47(a), the
DOH’ sactioninopeningtheaccessto the One-Gateway shopping center wasfor apublicuse.
M oreover, the foregoing evidencemakesclear that the DOH wasnot only acting withinits
authority, but wasexercisingamandatory duty whenit authorized the opening of theoneway
accessintotheOne-Gateway shopping center from Professional Park Drive. Consequently,
wefindthecircuit court clearly abused itsdiscretioninfinding that theaccessroad did not

serve a public purpose.*

“Retail Designsnotesthat thecircuit court’ sfirst orderinthiscivil action, which
wasrendered on December 20, 1999, whentheonly partiestothisactionwereRetail Designs
andtheDOH, concluded that the DOH wasacting for aprivate purpose. Consequently, Retail
Designsarguesthat theruling barsfurther consideration of theDOH’ smotiveon groundsof
resjudicata and collateral estoppel. Thisargument iswithout merit. One-Gateway filed a

(continued...)
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B. Servitude

The circuit court concluded that the DOH placed an increased burden, or
servitude, upontheRetail Design property created by vehiclestraveling acrossRetail Designs
property to enter the accessroad | eading to the One-Gateway property. Inthisregard, the
circuit court stated

[t]hereisanincreased burdenof traffic onthe[Retail Designs]

property duetothesouthern accessto One-Gateway’ sproperty;

and the congested traffic and the traffic pattern may cause a

decreaseintraffictryingtogetinto[Retail Designs'] property by

virtueof theconfiguration of the[ accessroad betweenthe One-

Gateway shopping center and Professional Park Drive].

In addition, the circuit court explained that it “ base[d] the finding of servitude. .. onthe

summaries of the videotapes and the videotapes that were introduced into evidence.

Under our law, agovernmental entity may not substantially interfere with a
property owner’ suseand enjoyment of hisor her land without compensatingtheowner forthe
interference:

Whereforeanything doneby astate or itsdel egated agent,
as a municipality, which substantially interferes with the
beneficial useof land, deprivingthe owner of lawful dominion
overitorany part of it,and not within thegeneral policepower
of thestate, i sthetaking or damaging of privateproperty without

4(...continued)
petition for writ of prohibition seeking to prevent enforcement of the December 20, 1999,
order because One-Gateway had not been named aparty tothelaw suit. ThisCourt grantedthe
petition and prohibited enforcement of the order. See State ex rel. One-Gateway v. Johnson,
208 W. Va. 731, 542 S.E.2d 894 (2000).
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compensation inhibited by the Constitution.
Syllabus point 2, Fruth v. Board of Affairs, 75 W. Va.456, 84 S.E. 105 (1915), overruled on
other grounds by Farley v. Graney, 146 W. Va. 22, 119 S.E.2d 833 (1960). See also Syl.
pt. 6, Stover v. Milam, 210W.V a. 336,557 S.E.2d 390 (2001) (Per Curiam) (same). Having
reviewedtheevidencerelied upon by thecircuit court, however, wedisagreethat it adequately
demonstratesthat the D OH inflicted aburdenonRetail Designs' property. Itisundisputed that
thevideotapesreferredtoby thecircuit court weregenerated after theopening of theaccess
roadinquestion. Without information regarding thelevel of trafficthat existed prior tothe
opening of the access road for comparison, the videotapes are utterly uselessto show an

increased burden.

A ssuming arguendo that theopening of theaccessroad did resultinincreased
trafficon Retail Designs property fromindividual stravelingfromWest Webster Road, the
issuewemust addressiswhether theDOH hasmadereasonabl eeffortsto prevent thetraffic.
Inthisregard, thecircuit court found that “[t]he eff orts of the DOH to prevent aburden on
[Retail Designs'] property havebeenineffectual,and the Court makesthisfindingfromthe
videotapesfrom July 1999to January 2001; and thesameburdensthat existed then still exist
today, although to alesser degree.” Wedisagreewith thecircuit court’ sconclusions. The
evidence established that the DOH hasinstall ed traffic attenuatorsand signing making the
turning movements from the Retail Designs property totheaccessroadillegal. Dueto its

reasonabl e effortsto eliminateany excesstraffic,the DOH may not be held to beimposing

14



aservitudeon Retail Designs’ property. Cf Syl. pt. 1, Heroldv. Hughes, 141 W.Va. 182,90
S.E.2d 451 (1955) (“ A grant of an easement for public highway purposes embraces every
reasonablemethod of travel, communication of intelligence, and transportati on of property,
including themethod of transportati on of natural gasby pipelinesconstructed and maintained
onor under theland over which theeasement iscreated.”); Syl. pt. 2, Lowther v. Bridgeman,
57W.Va.306,50S.E.410(1905) (“A reasonableuseof apublichighway for thepurpose of
placing polesandwiresfor atelephonefor public use, under legislative authority, isnotan
additional servitudeuponthefeeof theabuttinglandowner insuch highway.”). Totheextent
that driverschoosetoignorethetrafficbarriersand proceedillegally, Retail Designs remedy
istonotify law enforcement officials. Giventhecompl eteabsenceof evidencesupportingthe
existenceof anincreased burdenonRetail Designs property, thecircuit court plainly abused

its discretion in finding a servitude.®

V.
CONCLUSION
Because the DOH’ s authorization of the access road connecting the One-
Gateway shopping center to Professional Park Drivewasfor apublic purpose, and because

therehasbeenno servitudeplaced upontheproperty of Retail Designsby the DOH, thecircuit

*One-Gateway anditsmerchantshaveraised an additional argument assertingthat
Judge Johnson should have disqualified himself fromthiscase. By administrative order
entered December 26, 2000, this Court directed Judge Johnsonto continueto preside over
thiscase. Consequently, thisissue is moot.

15



court erredingranting therequestedinjunction. Consequently, theorder of thecircuit court

isreversed and the injunction is dissolved.

Reversed.
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