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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “PursuanttoW.Va.Code§862-3-21(1959), when an accusedischarged
with afelony or misdemeanor and arraigned in acourt of competent jurisdiction, if three
regular termsof court passwithout trial after thepresentment or i ndi ctment, theaccused shdl
beforever discharged from prosecution for thefelony or misdemeanor charged unlessthe
failure to try the accused is caused by one of the exceptions enumerated in the statute.”
Syllabus, Statev. Carter, 204 W.Va. 491, 513 S.E.2d 718 (1998).

2. “Inacriminal proceeding, thedefendant'sabsenceat acritical stageof
such proceeding isnot reversible error where no possibility of prejudiceto the defendant
occurs.” Syllabus Point 3, Sate ex rel. Redman v. Hedrick, 185 W.Va 709, 408 S.E.2d 659
(1991).

3. “ A trial court hastwo optionsto comply withthemandatory requirements
of Rule11(e)(2) of theWest VirginiaRulesof Criminal Procedure. It may initially advisethe
defendant at thetimetheguilty pleaistaken that asto any recommended sentencemadein
connectionwithapleaagreement,if thecourt doesnot accept therecommended sentence, the
defendant will havenoright towithdraw theguilty plea. Asasecondoption, thetrial court may
conditionally accept theguilty pleapending apresentencereport without givingthecautionary
warningrequiredby Rule11(e)(2). However, if it determinesat the sentencing hearing not to
follow therecommended sentence, it must givethedefendant theright towithdraw theguilty

plea.” Syllabus Point 2, Satev. Cabell, 176 W.Va. 272, 342 S.E.2d 240 (1986).



4. “Disparate sentencesfor codefendantsarenot per seunconstitutional.
Courts consider many factors such as each codefendant's respective involvement in the
criminal transaction (including who was the prime mover), prior records, rehabilitative
potential (including post-arrest conduct, age and maturity), and lack of remorse. If
codefendantsaresimilarly situated, somecourtswill reverseondisparity of sentencealone.”

Syllabus Point 2, Sate v. Buck, 173 W.Va. 243, 314 S.E.2d 406 (1984).



Per Curiam:

ThiscaseisbeforethisCourt uponappeal of afinal order of the Circuit Court
of Jackson County entered on June 14, 2001. Inthat order, theappellant and defendant bel ow,
Charles Damron, was sentenced to not less than one year nor more than fifteen years of
confinement inthepenitentiary for hisconvictionof burglary and oneyear of confinementin
theJackson County jail for hisconviction of petitlarceny. Theorder further providedthat said
sentences shall run concurrent to one another, but consecutive to the appellant’ s term of
incarcerationfor hisfederal convictionandhistermof incarcerationfor hisconvictioninWirt

County, West Virginia

Inthisappeal, theappellant assertsseveral assignmentsof error. Hecontends
thecircuit court erred by: (1) not promptly arrai gning himand appoi nting counsel torepresent
him; (2) holding hearingsin hisabsence and without hiswritten consent; (3) notgivinghis
counsel sufficienttimetopreparefortrial; (4) not accepting the State’ srecommendation of
concurrent sentencesor allowing himtowithdraw hisplea; and (5) imposi ng asentencethat

was disproportionate to that of his codefendant.

ThisCourt hasbeforeit thepetitionfor appeal, theentirerecord, andthebriefs

and argument of counsel. For the reasons set forth below, the final order is affirmed.



FACTS

OnJune23,1999, theappel lant and hiscodefendant, Michael R. Meadows, were
indicted on three counts of burglary and three counts of grand larceny.! At that time, the
appellant wasserving aforty-ei ght-month sentenceat the Federal Correctional Institutionin
Ashland, Kentucky. Accordingly, on July 7, 1999, the State lodged adetainer against the
appellant withthewarden of theFederal Correctional I nstitution pursuanttoW.Va. Code 8§ 62-

14-1(1971), alsoknown asthelnterstate Agreement on Detai nersAct (hereinafter “1ADA”).

No further action wastaken in this case until October 24,2000. Onthat date,
a hearing was held and the State informed the circuit court that the appellant remained in
federal custody. Thecasewascontinued. On December 11, 2000, the appellant requested
disposition of thependingindictment pursuanttothel ADA. OnJanuary 12, 2001, thecircuit

court issued an order tentatively scheduling the appellant’ strial for July 31, 2001.

Theappellant and M eadowsallegedly burgl arized threedwel lings, removing
variousitemsincludingfirearms. After enteringintoapleaagreement withthe State, Meadows
confessed and stated that the appel lant, whowashisemployer, threatenedtofirehimif hedid
not hel p him steal fromhouses. M eadowssai d heentered thehomesand removed theproperty
while the appellant stayed in histruck.



OnApril 4,2001,theStatemovedfor anew trial date. The Stateindicated that
it had received the appellant’ srequest for disposition of the indictment on December 13,
2000, andtherefore, pursuanttothel ADA, theappellant would haveto betried prior to June
11,2001.2 By order dated April 20, 2001, thecourt set anew trial dateof May 29, 2001, and

appointed an attorney to represent the appellant.

OnMay 16, 2001, the appellant’ s counsel filed amotion to dismissthe case
becausethe appel lant had not been tried withinthreetermsof court sincehewasindicted. The
circuit court denied the motion. Subsequently, the appellant filed motionsto suppressthe
statement given by his codefendant and to suppressevidenceobtained by search warrants.

These motions were al so denied.

2W.Va. Code § 62-14-1, provides, in pertinent part:

Whenever aperson hasentered uponaterm of imprisonmentin
apenal or correctional institution of aparty state, andwhenever
during the continuance of the term of imprisonment thereis
pending in any other party state any untried indictment,

information or complaint on the basis of which a detainer has
been lodged against the prisoner, he shall be brought to trial

withinonehundred eighty daysafter he shall have causedtobe
deliveredtotheprosecuting officer and the appropriatecourt of
theprosecuting officer'sjurisdictionwritten noticeof theplace
of hisimprisonment and hisrequest for afinal dispositiontobe
made of the indictment, information or complaint].]
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OnMay 29,2001, theappellant wasarraigned. Heentered apleaof not guilty
to the charges set forth in the indictment. Trial began that same day. After the opening
statementswerecompl eted, theappel lant, outsidethe presenceof thejury, movedtowithdraw
hispleaof not guilty. Thereafter, pursuant to apleaagreement with the State, the appel |lant
pled guilty to one count of burglary and one count of petit larceny. The State agreed to
recommend that any sentencetheappel | ant mi ght receiverun concurrent with hiswirt County

sentence.

On July 14, 2001, the court sentenced the appellant to not lessthan one nor
morethanfifteenyearsinthepenitentiary for hisconvictionof burglary. Theappellantwas
also sentenced to oneyear inthe county jail for his conviction of petit larceny. The court
ordered thesentencesto run concurrently with each other, but consecutivetotheappellant’ s
term of incarceration for his federal conviction and his term of incarceration for his

conviction in Wirt County. Thisappeal followed.

STANDARD OF REVIEW

Assetforthabove, theappellant assertsseveral assignmentsof error. ThisCourt

has held that:



Inreviewing challengestofindingsand rulingsmadeby acircuit
court, weapply atwo-pronged deferential standard of review. We
review therulingsof thecircuit court concerninganew trial and
its conclusion as to the existence of reversible error under an
abuse of discretion standard, and we review thecircuit court's
underlyingfactual findingsunder aclearly erroneousstandard.
Questions of law are subject to ade novo review.
Syllabus Point 3, State v. Vance, 207 W.Va. 640, 535 S.E.2d 484 (2000). With these

standards in mind, we now address the issues in this case.

DISCUSSION

The appellant first contends that the circuit court erred by not promptly
arraigning himand appointing him counsel. Essentially, the appellant claimsthat hiscase
should havebeen dismissed pursuanttoW.Va. Code62-3-21 (1959), generally referredtoas

the“three-termrule.” 3 Althoughtheappellant wasindictedin June 1999, no actionwastaken

3W.Va Code § 62-3-21 states:

Every person charged by presentment or indictment withafelony
or misdemeanor, and remanded to a court of competent

jurisdiction for trial, shall be forever discharged from

prosecution for the offense, if there be three regular terms of
such court, after the presentment is made or the indictment is
found against him, without atrial, unlessthefailuretotry himwas
caused by hisinsanity; or by the witnessesfor the State being
enticed or kept away, or prevented from attending by sicknessor
inevitableaccident; or by acontinuancegranted onthemotion of

(continued...)



inhiscasefor eighteen monthsbecauseheremainedinfederal custody. When the casewas
calledby thecircuit courtin October 2000, it was continued becausetheappel lant wasstill in
federal custody. Thecasewascontinued onanother occasionfor thesamereason. Finally, the
appellant wasappointed counsel on April 20,2001, andhewas arraigned on May 29,2001,

immediately before histrial began.

InStatev. Carter,204W.Va. 491,513 S.E.2d 718 (1998), thisCourt addressed
theissue of whether the three-term rule was viol ated when defendant Carter was not tried
withinthreetermsof court after hewasindicted. Liketheappellantinthecaseat bar, Carter
wasincontinuousfederal custody until he was secured by the State and brought beforethe
circuit court for arraignment. Defendant Carter was tried during the next term of court
followinghisarraignment. AffordingW.Va Code862-3-21itsplainmeaning, thisCourt held

in the Syllabus of Carter, that:

3(...continued)

the accused; or by reason of hisescapingfromjail, or failing to
appear according to hisrecognizance, or of theinability of the
jury to agreeintheir verdict; and every person charged with a
misdemeanor before a justice of the peace [magistrate], city
policejudge, or any other inferior tribunal,and who hastherein
been found guilty and has appeal ed his conviction of guilt and
sentenceto acourt of record, shall beforever discharged from
further prosecutionfor theoffenseset forthinthewarrant agai nst
him, if after hishaving appeal ed such conviction and sentence,
therebethreeregular terms of such courtwithout atrial,unless
thefailureto try himwasfor one of the causes hereinabove set
forth relating to proceedings on indictment.

6



Pursuant to W.Va.Code § 62-3-21 (1959), when an accused is

charged withafelony or misdemeanor and arraignedinacourt of

competent jurisdiction, if three regular terms of court pass

without trial after the presentment or indictment, the accused

shall beforever discharged from prosecution for thefelony or

misdemeanor charged unlessthe failureto try the accused is

caused by one of the exceptions enumerated in the statute.
Since Carter had not been arraigned, even though hehad beenindictedfor morethan three
regular termsof court beforehewastried, thisCourt determined that thethree-termrulehad

not been viol ated.

LikeCarter,theappellantinthiscasewaspromptly tried after hisarraignment.
Thus, the Statecompliedwiththethree-termrule. Inaddition, the Statefully compliedwith
thel ADA. Followingtheappellant’ sindictment, the Statepromptly filed adetainer with the
Ashland Federal Correctional I nstitutionwheretheappellant wasincarcerated. Assoonasthe
appellant requested disposition of hisindictment pursuant tothe | ADA, the Statetook the
requisite steps to have the appellant returned to West Virginia. The appellant was then
appointed counsel. Hewasarraigned and histrial beganimmediately thereafter. Accordingly,

we find no merit to the appellant’ sfirst assignment of error.

Theappellant next contendsthat thecircuit court committed reversibleerror by
hol ding hearingsin hisabsence andwithout hiswritten consent. Thecircuit court held hearings
onOctober 24,2000 and November 16, 2000. At thesehearings, the court wasinformed by

the Statethat theappellant wasinfederal custody, andthecasewascontinued. AtaJanuary 12,
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2001 hearing, the court set atrial date of July 31, 2001, after the State indicated that the
appellant had requested di sposition of hisindictment pursuanttothel ADA. Four monthslater,
inApril 2001, thetrial wasrescheduledfor May 29,2001, and the appel lant was appointed
counsel. Theappellant wasnot present at any of thesehearings, andthus, heclaimsthat hewas

denied hisconstitutional righttobepresent at all critical stagesof theproceedingsinhiscase.

In Syllabus Point 6 of Satev. Boyd, 160 W.Va. 234, 233 S.E.2d 710 (1977),
this Court held that:

Thedefendant hasaright under Articlelll, Section 14 of theWest

Virginia Constitution* to be present at all critical stagesinthe

criminal proceeding; andwhenheisnot,theStateisrequiredto

prove beyond a reasonable doubt that what transpired in his

absence was harmless.

(Footnoteadded). “If an accused demonstratesthat hisright to confront hisaccuserswas

abridged by the State or that he was absent during acritical stageof thetrial proceeding, his

“Article I11, Section 14 of the West Virginia Constitution states:

Trials of crimes, and misdemeanors, unless herein otherwise
provided, shall be by ajury of twelve men, public, without

unreasonabledelay, andinthecounty wherethealleged offence
wascommitted, unlessupon petition of theaccused, and for good
cause shown, it isremoved to some other county. In all such

trials, the accused shall be fully and plainly informed of the
character and causeof theaccusation, and beconfronted withthe
witnessagainst him, and shall havetheassi stanceof counsel, and
areasonabletimeto prepare for hisdefence; and there shall be
awarded tohim compul sory processfor obtainingwitnessesin

hisfavor.



conviction of afelony will be reversed where a possibility of prejudice appearsfromthe
abrogation of the constitutional or statutory right.” SyllabusPoint 8, State ex rel. Grob v.
Blair, 158 W.Va. 647, 214 S.E.2d 330 (1975). However, “[i]n acriminal proceeding, the
defendant's absence at a critical stage of such proceedingisnot reversible error where no
possibility of prejudice to the defendant occurs.” SyllabusPoint 3, Sateex rel. Redman v.

Hedrick, 185 W.Va 709, 408 S.E.2d 659 (1991).

Havingreviewedtherecord, wefindthat theappel lant wasnot prejudiced by his
absenceat thepre-trial hearingsinhiscase, andtherefore, noreversibleerror wascommitted.
As discussed above, thefirst two hearingsin this case were held only for the purpose of
determiningwhether theappellant wasstill infederal custody. Althoughthecourt setatrial
dateduringtheJanuary 12,2001 hearing, therecord establishesthat thisactionwastakenfor
thesol epurposeof having theappellant returned to West Virginiapursuant to hisrequest for
aprompt dispositionof hisindictment under thel ADA. Likewise, theappellant’ strial was
rescheduled duringtheApril 4,2001 hearing so that he would be tried within one hundred
eighty daysof the State receiving hisrequest for disposition of hisindictment pursuant the
IADA > Asdiscussed morefully below, theappel |lant wasgiventheoptionto continuehistrial,

but chose not to do so. Accordingly, we find no merit to this assignment of error.

°See note 2, supra.



Next, theappellant claimsthat hewasdeni ed due processwhenthecourt forced
himtotrial without givinghiscounsel anopportunity to prepare. Heclaimsthat thecourtdid
not consider hisrightsinsettingthetrial dateand that hiscounsel did not havesufficienttime
to prepare his case. The appellant saysthat as aresult, he was forced to enter into aplea

agreement with the State.

ThisCourt hasheldthat,” Theright guaranteed by Stateand Federa Congtitutions
toaperson chargedwithacriminal violationtohaveeffectiveassi stanceof counsel,cannot
beabrogated by denying counsel, if timely employed, sufficienttimeto adequately preparefor
trial.” Syllabus Point 2, Sate ex rel. West Virginia-Pittsburgh Coal Co. v. Eno, 135 W.Va
473,63 S.E.2d845(1951). However, after reviewingtherecordinthiscase, wefindthat the
appellant’ scounsel had sufficienttimetopreparefortrial. First, wenotethat theappellant’ s
trial datewasset based on hisrequest for disposition of hisindictment pursuanttothel ADA.

Inother words, thecasewaspromptly set for trial to accommodatetheappellant, not the State.

Secondly, therecord showsthat theappellant’ scounseal had nearly forty daysto
preparefor thetrial. Historically, thisCourt hasonly found merit in claimsof insufficient
timeto preparewherecounsel had no morethan afew days notice beforetrial. See Satev.
Morris, 166 W.Va. 811,277 S.E.2d 638 (1981) (defense counsel was given fifteen minutes

in which to consult with the defendant before commencing trial); State ex rel. Rogers v.
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Casey, 166 W.Va. 179,273 S.E.2d 356 (1980) (defense counsel was given lessthantwenty-
four hours notice of trial); State v. Demastus, 165 W.Va. 572, 270 S.E.2d 649 (1980)
(defensecounsel hadtwelvedays' noticebeforetrial); Eno, supra, (defensecounsel hadless
thantwenty-four hoursto confer withthedefendants). Furthermore, therecord showsthat the
appellant’ scounsel indicated that hedid not want acontinuanceand that hewas* ready togo
totrial.” Giventhesecircumstances, we do not find that the appellant’ strial counsel had
insufficient timeto prepare his case for trial. 1n addition, we are unable to find that the
appellant wasforced to enter into apleaagreement withthe State. Inthat regard, theappel lant
hasnot pointed to any evidenceto support hisclaim that he had no choice buttoenterintoa
pleaagreement withthe State. Tothecontrary, therecord showsthat theappellant’ spleawas

entered freely and voluntarily. Thus, we find no merit to this assignment of error.

Theappellant al so claimsthat thecircuit court erred by not acceptingthe State' s
recommendation of concurrent sentencesor allowing himtowithdraw hispleaof not guilty.
Theappellant saysthat giventhe* peculiar circumstances’ of hiscase, thecourt should have
either accepted the State’ srecommendationwithregardto sentencing or permitted himto

withdraw his plea.

In Syllabus Point 2 of Statev. Cabell, 176 W.Va. 272,342 S.E.2d 240 (1986),

this Court has held that,
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A trial court has two options to comply with the mandatory
requirements of Rule 11(e)(2) of the West Virginia Rules of

Criminal Procedure® It may initially advisethedefendant at the
timetheguilty pleaistakenthat asto any recommended sentence
madein connectionwithapleaagreement, if the court doesnot
accept therecommended sentence, thedefendant will have no
right to withdraw the guilty plea. Asasecond option, thetrial

court may conditionally accept the guilty plea pending a
presentencereport without giving thecautionary warning required
by Rule 11(e)(2). However,if it determines at the sentencing

hearing not tofollow therecommended sentence, it must givethe
defendant the right to withdraw the guilty plea.

(Footnote added).

Therecordinthiscaseshowsthat thecircuit court complied withthemandatory

requirements of Rule 11(e)(2) of the West Virginia Rules of Criminal Procedure. The

*Rule 11(e)(2) of the West Rules of Criminal Procedure states:

Notice of Such Agreement. -- If a plea agreement has been
reached by theparties, thecourt shall, ontherecord, requirethe
disclosure of the agreement in open court or, on a showing of
good cause, in camera, at the time the pleais offered. If the
agreementisof thetypespecifiedinsubdivision(e)(1)(A),(C),
or (D), the court may accept or reject the agreement, or may
defer itsdecisionastotheacceptanceor rejectionuntil therehas
been an opportunity to consider the presentencereport. If the
agreementisof thetype specified in subdivision (e)(1)(B), the
court shall advisethedefendant thatif thecourt doesnot accept
therecommendation or request, thedefendant neverthel esshas
no right to withdraw the plea.

Rulel1(e)(1)(B) concernsagreementswhereby the State” [ m] ake[ s] arecommendationor
agreeg| s| not to opposethedefendant'srequest for aparti cular sentence, withtheunderstanding
that such recommendation or request shall not be binding upon the court[.]”

12



following colloquy between thecourt and the appel lant occurred beforethe appel lant entered
his guilty plea

THECOURT: Okay. Now, there’ soneimportant thing herein
thispleabargain, and that hasto do with the -- Isthisabinding
sentencing recommendation?

[PROSECUTING ATTORNEY]: No, your Honor.
[DEFENSE COUNSEL]: No, your Honor.

THE COURT: Okay. Now, by thisagreement, which, if you plead
guilty here today, you're going to get the benefit of this
agreement. Okay?

THE [APPELLANT]: Yes, sir.

THE COURT: These chargesare goingto bedismissed. The
Stateisrequiredtorecommend at sentencingthat, if youreceive
atermof incarceration,itistorun concurrent with thesentence
of incarceration imposed onyouinWirt County Circuit Court.
All right?

THE [APPELLANT]: Yessir, your Honor.

THE COURT: Now, here’ ssomething very important for youto
remember. It is function [sic] of the judge to impose the
sentence. Thejudgereceivestherecommendation of thelawyers,
theprosecuting attorney, your lawyer,andevenyou, if youwish
tomakeone. Butthedecisionisultimately thejudge’ sto make.
So the judge isfree to reject the sentencing recommendation
made by the prosecuting attorney and impose - | guess -
consecutive sentences. Do you understand that?

THE [APPELLANT]: Yes, sir.

THE COURT: Did you talk about thiswith your lawyer?
THE [APPELLANT]: Yes, sir, | did.

THE COURT: Okay. If that happens, you won’t be able to
withdraw your pleas of guilty for that reason.

THE [APPELLANT]: Yes, sir.

THE COURT: Do you understand what | am saying?

THE [APPELLANT]: Yes, sir.

THECOURT: Okay. Canyouassuremeyou’ vereadthisplea
bargain?

THE [APPELLANT]: Yes, sir; | have.

THE COURT: Okay. It’ll befiled.

Given all of the above, we find no merit to this assignment of error.
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Finally,theappellant contendsthat the sentenceimposed uponhimwasgrossy
disproportionatetothat received by hiscodefendant, Meadows. After Meadowsagreedto
testify against theappell ant, the State deci ded not to prosecutehim. Theappellant claimsthat
theevidenceindicated that heand M eadowswereequally involvedinthecrimes. Hefurther
claimsthat M eadowshasamoreegregiousprior record and that heunfairly benefitted from

having counsel appointed to represent him early in the proceedings.

In Syllabus Point 2 of State v. Buck, 173 W.Va. 243, 314 S.E.2d 406 (1984),
this Court held that:

Disparate sentences for codefendants are not per se

unconstitutional. Courts consider many factors such as each

codefendant'srespectiveinvolvementinthecriminal transaction

(includingwhowastheprimemover), prior records, rehabilitative

potential (including post-arrest conduct, ageand maturity), and

lack of remorse. If codefendants are similarly situated, some

courts will reverse on disparity of sentence alone.
Havingreviewedtherecord, wedo not believethat theappel |lant and M eadowsweresimilarly
situated. Unliketheappellant, M eadowswasnot serving afederal sentenceor facing charges
in Wirt County. In addition, Meadows entered into his plea agreement before his case
proceededtotrial. Moreover, theevidencesuggeststhat the appellant, whowasM eadows’
employer, instigated the crimesandthreatenedtofireM eadowsif hedidnot participate. In

sum, theappel |ant and M eadowswerenot similarly situated, and therefore, wefind nomerit

to this assignment of error.
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V.

CONCLUSION

Accordingly, for thereasonsset forth above, thefinal order of the Circuit Court

of Jackson County entered June 14, 2001, is affirmed.

Affirmed.
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