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Davis, C.J., dissenting:

RandieMiller (heranafter referredto as” Mr. Miller”) recalved an adversejury verdict on
Injuries he sustained from an automohile collison he daimed was caused by Randall Jeffrey (hereinafter
referredtoas” Mr. JEffrey”).! Oneof theissuespresented by Mr. Miller wasthat thetrid court improperly
dlowed thejury to condder evidencethat hewasnot wearing asegtbelt at thetime of theaccident. The

majority agreed with Mr. Miller and reversed the judgment. For the reasons set out below, | dissent.

A. The Jury Did Not Rely on the Seatbelt Evidence
Foatnote six of themgority opinion summeaily rgectsMr. Jeffrey’ scontention thet thejury
failed to consder the seatbelt evidencein renderingitsverdict. Theopinion satesthat “[w]efindthis
argument unavailing, aswe cannot know wheat the jury consdered, in pite of the presence of Sgnificant
evidencethat Mr. Miller may have causad theaccident.” Thiscondusion by the mgority opinioniswrong.
Therecordisquitedear asto whet thejury congdered. Themgority opinion Smply ignored the evidence

in order to attain its desired result.

Mr. Jeffrey’ s employer, Laurel Coa Corporation, was also named as a defendant.
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Theverdict formillugrated thet thejury did not congder any evidence regarding seetbelt
usefor purposesof assessing comparative negligence or the mitigation of damages. Therdevant portion
of the jury verdict form reveal ed:

VERDICT FORM

1. Doyoufind, by apreponderance of the evidencethat Defendant Randdll JHfrey
was negligent and that his negligence was a proximate cause of the accident?

Yes No X

If you answered “no” to the foregoing, then you must not answer any more
guesionsonthisform and shdll returnaverdict infavor of the Defendant. However, if you
answered “yes’, please proceed to the next question.

2. Doyoufind, by apreponderance of the evidence, that the Plaintiff Randle
Miller was negligent and that his negligence was a proximate cause of the accident?

Yes No

3. Please goportion the negligence of the parties, percentage wise. Remember, the
twofiguresmust total 100%. If you answered “No” to the preceding question, then you
should put “0” for Plaintiff, Randle.

Plaintiff, Randle Miller %
Plaintiff, Randall Jeffrey %

Clearly, the verdict form showed that thejury did not believe that Mr. Jeffrey was fault
in causing the accident. Consequently, the jury never reeched theissue of seatbdt use. That issuewould
have been rdevant only if thejury had conduded that Mr. Jeffrey wasin Someway negligent. To theextent
that the mgority opinion found that evidenceinvolving the useof seetbdts should not have been dlowed,

then thejury verdict form indicates thet such error was harmless asthe jury never consdered the seethelt



evidence. Inessence, thejury atributed no fault to Mr. Jeffrey. Until thedecisoninthiscase, therulein
our jurisprudence has been that “[ @ judgment will not be reversed because of the admission of improper
or irrdlevant evidencewhenit isclear that the verdict of thejury could not have been affected thereby.”
Syl. pt. 7, Torrence v. Kusminsky, 185 W. Va. 734, 408 S.E.2d 684 (1991). Accord Syl. pt. 3,
McDougal v. McCammon, 193 W. Va. 229, 455 S.E.2d 788 (1995); Syl. pt. 7, Sarcher v. South
Penn Ol Co., 81 W. Va 587, 95 SE. 28 (1918). Based upon the foregoing authority, the longstanding

harmless error rule required this Court to affirm the judgment in this case.

B. The Wright Decision Does Not Control this Case
The mgority opinion concluded that “thelanguageof syllabus point two of Wright v.
Hanley, 182W. Va 334, 387 SE.2d 801 (1989), controll[ed]” the digpogtion of theingant case. In
gyllabus point 2 of Wright, this Court held that “[i]n the aasence of amandatory statutory duty to wear
seat bdlts evidenceof plaintiff’ sfalluretowear asest bt isnot admissbleinanegligenceaction to assess
plantiff'spercentage of fault or to show plantiff’ sfallureto mitigate damages” Neither thefactsnor the

holding in Wright controlled the disposition of this case.

Wright involved an accident ona* public highway” during atime period when West
Virginiahad no mandatory seetbelt law. Thus, Wright' s pronouncement was limited to public highways
when no authority for wearing seetbdtsexisted. However, intheingtant case, theaccident occurred on
a“private, nonpublic, road.” Moreimportantly, authority existed thet required seetbeltsto beworn onthe

private road.



Themgority opinion congpicuoudy omitted mentioning thet theowner of the privateroad,
Hobet Mine, had awritten rule that required the use of seatbdtswhiledriving onitspriveteroad. Infact,
Mr. Miller’ semployment asasecurity guard at Hobet Minerequired him to enforcethewritten seatbelt
rule. Mr. Miller admitted this fact during cross examination:

Q. Asasecurity guard, wereyou advised asto the use of seat beltsfor people
on the property?

A. Seat belts, drive on the |eft-hand side, it’s a haul road.
Q. Sothat wasthe rule that Hobet had for the people on the property?

A. Yes.

Q. Atthetimeof thisaccident, you understood, then, that you wereto beusing
a seat belt on the roadway, as well as keeping to the left?

A. Yes.

Inview of thefact that Hobet Mine had awritten rule requiring the use of seetbdtsonits

private road, the decision in Wright simply has no application in this case.

C. The Majority Decision is Against Public Policy
In 1993, the legidature responded to the deaths and catastrophic injuries that had been
occurring in many automobile accidentsby enactingamandatory seetbdt law for public highways. See
W. Va Code§ 17C-15-49 (1993) (Repl. VVol. 2000). The seatbeltissue became apublic policy matter
because of the overwheming evidence that seetbelt use could diminish the extent of injuriessustained in
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automobile accidents. Hobet Minetook theinitiativeto adopt this public policy position by cregting a
written rulemandating the use of seetbdtsonitsactiveprivateroad. Hobet Minewent sofar asto employ
security guards, such asMr. Miller, to enforceitsprivate roadway rules. The majority opinion has
destroyed Hobet Mine sinitigtiveto savelivesand prevent seriousinjuriesonitsprivateroad. Cf. Brown
v. Carvill, 206 W. Va 605, 527 S.E.2d 149 (1998) (motorcyclist decapitated by chain strung between

two posts across private road).

Tobeconggent with public palicy, themgority opinion should not have created arulethet
discouragesprivate road ownersfrom establishing safety measuresto protect personsdriving ontheir
privateroads. Syllabuspoint 4 of themgority opinion states* [w]hen our mandatory seetbelt Satute. ..
isingpplicable, evidenceof aplaintiff’ sfailureto wear asestbdt isnot admissblein anegligenceactionto
assessplantiff’ spercentageof fault or to show plantiff’ sfallureto mitigatedameges”  Thispronouncement
Issmply incons stent with the srong public policy promating theuse of seatbdltsto savelivesand prevent
unnecessary injuries. See, eg., 17C-15-49(f) (“[ T]hegovernor’ shighway safety program, in cooperation
withthedivison of public safety andany other Sate departmentsor agendesand with county and municipal
law-enforcement agencies, shal initiate and conduct an educational program designed to encourage

compliance with safety belt usage laws.”).

The proper rule of law that should have been formulated by the mgority in this case
required application of W. Va. Code 8§ 17C-15-49, instead of the application of the Wright decision.

Under W. Va. Code § 17C-15-49(d), thefailure to wear seatbeltsis not admissible as evidence of
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contributory or comparative negligence, or in mitigation of damages. However, the statute provides a
caveat which states:

Theat the court may, upon motion of the defendant, conduct anin camera

hearing to determinewhether an injured party’ sfallureto wear asafety

belt was a proximate cause of the injuries complained of. Upon such a

finding by the court, the court may then, in ajury tria, by special

interrogatory tothejury, determine (1) that theinjured party failed towear

asdfety bt and (2) that the failure to wear the safety belt condtituted a

fallureto mitigate damages. Thetrier of fact may reducetheinjured

party’ srecovery for medicad damages by an amount not to exceed five

percent thereof.
W.Va Code § 17C-1549(d). Logicdly, thisprovison should gpply andlogoudy to aivil actionsinvalving
accidentsthat occurred on privateroads when, at thetime of an accident, the owners of such roadshad

in place written rules requiring the use of seatbelts.

Conssguently, intheingtant case, | believethemgority opinion should haveformulateda
rulethat incorporated W. Va. Code § 17-15-49(d). It is quite unfortunate that the mgority choseto
abandon logic and instead created arule of law that encourages drivers not to wear seetbeltson private

roads.

Eventhough| bdieve public policy required the principlesof W. Va Code § 17C-15-49
tobegppliedtothiscase, | do not beievethat such an gpplicationwould haveentitled the plaintiff toanew
trid. Asl indicated earlier, thejury did not consder seetbdt evidence on any issueinthiscase. Thejury

concluded that Mr. Jeffrey did not causetheaccident. Assuch, no new trid should have been granted.



Therefore, | dissent. | am authorized to state that Justice Maynard joinsmein this

dissenting opinion.



