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SYLLABUSBY THE COURT

1 “The imposition of sanctions by acircuit court under W. Va. R. Civ. P.
37(b) for the failure of a party to obey the court’s order to provide or permit discovery is
within the sound discretion of the court and will not be disturbed upon appea unless there has
been an abuse of that discretion.” Syl. pt. 1, Bell v. Inland Mut. Ins. Co., 175 W. Va. 165, 332
S.E.2d 127, cert. denied sub nom. Camden FireIns. Ass nv. Justice, 474 U.S. 936, 106 S.Ct.

299, 88 L.Ed.2d 277 (1985).

2. “Although Rules 11, 16, and 37 of the West Virginia Rules of Civil
Procedure do not formally require any particular procedure, before issuing a sanction, a court
must ensure it has an adequate foundation either pursuant to the rules or by virtue of its
inherent powers to exercise its authority. The Due Process Clause of Section 10 of Article
11 of the West Virginia Constitution requires that there exist a relationship between the
sanctioned party’s misconduct and the matters in controversy such that the transgression
threatens to interfere with the rightful decision of the case. Thus, a court must ensure any
sanction imposed is fashioned to address the identified harm caused by the party’s

misconduct.” Syl. pt. 1, Bartlesv. Hinkle, 196 W. Va. 381, 472 S.E.2d 827 (1996).

3. “Generally, under Rule 37 of the Rules of Civil Procedure to trigger the

imposition of sanctions where a party refuses to comply with a discovery request, the other



party must file amotion to have the court order discovery. If the discovery order isissued and
not obeyed, then the party may seek sanctions under Rule 37(b) of the Rules of Civil

Procedure.” Syl. pt. 1, Prager v. Meckling, 172 W. Va. 785, 310 S.E.2d 852 (1983).

4. “In formulating the appropriate sanction, a court shall be guided by
equitable principles. Initialy, the court must identify the alleged wrongful conduct and
determine if it warrants a sanction. The court must explain its reasons clearly on the record
if it decides a sanction is appropriate. To determine what will constitute an appropriate
sanction, the court may consider the seriousness of the conduct, the impact the conduct had
in the case and in the administration of justice, any mitigating circumstances, and whether the
conduct was an isolated occurrence or was a pattern of wrongdoing throughout the case.” Syl.

pt. 2, Bartlesv. Hinkle, 196 W. Va. 381, 472 S.E.2d 827 (1996).

5. In the absence of an order compelling discovery granted pursuant to a
motion made by a party, it is an abuse of a circuit judge’s discretion to dismiss an action for

asingle or isolated failure to comply with a discovery request.



McGraw, Justice:

Appellants and plaintiffs below appeal the lower court’s dismissal of their tort
action arising from a car accident in Wayne County, West Virginia. After settling with the
original defendants, appellants continued their action against their own underinsured motorist
carrier, State Farm. Appellant Milton Lee Mills failed to attend an independent medical
examination scheduled within amonth of trial. Communication between the parties suggested
that both would seek a continuance, but instead, counsel for State Farm moved for sanctions.
In response, the lower court dismissed the action with prejudice. Because we find this

sanction was unduly harsh under the facts of this case, we reverse.

l.
BACKGROUND
On July 28, 1998, appellants Milton Lee Millsand Vanessa F. Mills, aong with
another passenger, sustained injuries when defendant below Herman William Davis struck the
Millses' vehicle with arented U-Haul box truck near the town of East Lynn, in Wayne County.
Mr. and Mrs. Millsfiled suit in Wayne County on June 28, 1999, against the driver, Mr. Davis,
his insurance company, Republic Western Insurance, and U-Haul. During discovery, the
appellantg/plaintiffs learned that the defendant driver had insurance limits of $20,000 per

person, $40,000 per occurrence.



The circuit court ordered the parties to mediate the suit, and the parties met on
May 8, 2000. During the mediation process, the plaintiffs/appellants learned that out of the
limits mentioned above, another injured party had already received $14,000, leaving only
$26,000 for the injuries sustained by both Mr. and Mrs. Mills. Subsequently, Mr. Davis
insurance company, Republic Western, paid out the remainder of the policy limits. Because,
according to the Millses, these sums did not adequately compensate them for their injuries,
the Millses served their underinsurance carrier, State Farm, with a copy of the summons and
complaint. Subsequently, State Farm assumed the defense of the underlying action in the name

of the original defendant, Mr. Davis.

Although the sequence of events brought State Farm into the case after the
discovery process was well under way, the court proceeded under the time frame order
previously set with the original defendants.! At some point after State Farm was joined, the
appellants settled with all the other defendants.? In early September, counsel for State Farm,
apparently without prior consultation with appellants’ counsel, made appointmentsfor Mr. and
Mrs. Mills to each undergo an independent medical examination with a Dr. Bachwitt in

Charlestonin early October. Appellants counsel objected to the use of Dr. Bachwitt, and State

The trial was originally scheduled for August 16, 2000. Subsequently the court
continued the date to November 20, 2000.

“Because State Farm was, at the time of the dismissal, the only defendant below and is
now the only appellee actually participating in this appeal, we shall use the singular form and
make reference now only to the “appellee.”



Farm’s counsel agreed to set up new appointments with another doctor. By letter dated
September 28, 2000, counsel for State Farm notified appellants' counsel that he had made an
appointment for Mr. and Mrs. Millsto seea Dr. Fernandes in South Charleston on October 25,

2000.

On October 3, 2000, the court entered an order that continued the trial date to
November 20, 2000, and set a date of November 14 for apre-trial hearing. It went on to state:

It is ORDERED that the discovery deadline in this matter shall be

September 30, 2000. However, it is further ORDERED that the

defendant will be allowed to get any necessary independent

medical examinations of the plaintiffs after that date.
It appears from the record that this order was not in response to any motion to compel
discovery, but was instead in response to the desire of one or more of the parties to continue
thetrial. Because the deadline for discovery was not changed and had, in fact, passed before

the order was issued, the court found it necessary to explain that independent medical

examinations of Mr. and Mrs. Mills would still be allowed after that date.

According to the appellants, on October 24, 2000, Mrs. Mills called her attorney
and informed a staff member in the law office that Mr. Mills would not be able to attend the
appointment with Dr. Fernandes. The precise reason given, or suggested, by Mrs. Millsfor her
husband’'s inability to attend the appointment has generated an enormous amount of

controversy.



Counsel for the Millses maintains that the staff member who took the message
from Mrs. Mills got the impression that a death or seriousillnessin the Mills family was the
reason Mr. Mills could not attend the examination. Appellants' counsdal then contacted counsel
for State Farm and attributed Mr. Mills' absence to what he, appellants’ counsel, apparently
believed to be a death or seriousilinessin the Mills family. In actual fact, Mr. Mills did not
attend because he was suffering from back and neck pain, was on one or more medications for
this pain, and felt that he was unable to make the hour-plus drive from his home to Charleston.

Apparently appellants’ counsel did not learn this for some time.

That same day, October 24, 2000, counsel for State Farm wrote counsel for the
Millses and stated that he, counsel for State Farm, understood that “because of a death in the
family, Mr. and Mrs. Mills will not be appearing” for their appointments. Because Dr.
Fernandes apparently had no other openings before the trial date, counsel for State Farm

suggested in the same letter that the trial would have to be continued.®

3The October 24, 2000 |etter stated:

It is my understanding that because of a death in the
family, Mr. & Mrs. Mills will not be appearing for their
scheduled IME’ stomorrow with Dr. Fernandes. | have contacted
Dr. Fernandes' office and was advised that he had no openingsfor
IME's between now and the scheduled trial of this matter.
Therefore, if the plaintiffs are unable to appear for the IME's, we
will have to continue the trial date.

| hope that a continuance would not be a problem for your clients.
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Apparently neither party attempted to havethetrial continued, and no adjustment
was made to the existing time-frame order, which called for a pre-trial hearing on November
14, 2000. The day before that hearing, counsel for State Farm served counsel for the Millses
with a motion for sanctions, requesting that the Millses be barred from introducing medical
evidence of their injuries, because they had not attended the examinations requested by the
defense. In that motion appellee did not ask the court to compel attendance at the examination
or ask the court to dismissthe case. At the pre-trial hearing the next day, the parties and the
court discussed the failure of Mr. Millsto appear for the examination, and the reasons he gave
for not attending.” At that hearing, apparently still under the mistaken belief that Mr. Mills had

attended afuneral, appellants' counsel made representations to the court to that effect.

While the facts are in dispute, it appears from a reading of the record that the
trial court at some point came to believe that Mr. Mills had indeed claimed to have goneto a
funeral, and had lied about it; thus the court seemsto have viewed the funeral story asnot a
miscommunication, but an outright fabrication. The court ordered Mr. Mills to produce
evidence that he had attended, on October 25, the funeral of a parent, sibling or child. The
order stated that if Mr. Mills could not provide this evidence by November 17, the court would

dismiss the case, with prejudice.

‘Apparently by this time State Farm had reached a settlement with Mrs. Mills, so her
examination was no longer required.



Therecord contains a note dated November 17 from Mr. Millsthat states he was
suffering from asubstantial amount of neck and back pain that day, was on medication for this
pain, and could not miss a dose of his medication in order to drive to the appointment.
However, because Mr. Mills had not attended any funeral, he was unable to provide the judge
with the requested evidence. Accordingly, the judge dismissed the case with prejudice on

November 17, 2000.

Mr. Mills moved the court to reconsider its decision, which the court refused.
Mr. Millsfiled a second motion asking the court to reconsider and requesting a hearing, which
was held May 11, 2001. At that hearing, the judge reaffirmed his decision to dismiss the
lawsuit, and by final order dated May 11, 2001, dismissed the case with prejudice. On apped,
Mr. Mills argues that dismissal was not an appropriate sanction under the facts of his case, and
seeks to have the case reinstated. Because we find the lower court’s order of dismissal to be

too harsh a sanction, we reverse.

.
STANDARD OF REVIEW
In order that judges may run their courtrooms effectively, they enjoy broad
discretion in the use of sanctions under the Rules of Civil Procedure:
The imposition of sanctions by a circuit court under W. Va R.

Civ. P. 37(b) for the failure of a party to obey the court’s order to
provide or permit discovery iswithin the sound discretion of the
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court and will not be disturbed upon appeal unless there has been
an abuse of that discretion.

Syl. pt. 1, Bell v. Inland Mut. Ins. Co., 175 W. Va 165, 332 S.E.2d 127, cert. denied sub nom.
Camden Fire Ins. Ass'n v. Justice, 474 U.S. 936, 106 S.Ct. 299, 88 L.Ed.2d 277 (1985);
Accord, Syl. pt. 6, Arnold Agency v. West Virginia Lottery Comm’'n, 206 W. Va. 583, 526
S.E.2d 814 (1999). However, the judge’ s discretion is not without limit: “We grant trial court
judges wide latitude in conducting the business of their courts. However, this authority does
not go unchecked, and ajudge may not abuse the discretion granted him or her under our law.”

Lipscomb v. Tucker County Comm'n., 206 W. Va 627, 630, 527 S.E.2d 171, 174 (1999).

[1.
DISCUSSION
Appellants argue that the sanction of dismissal was too harsh in this case.
Appellants state that the discovery process had moved along with few problems before this
incident, that the entire question of the funeral was a miscommunication, that Mr. Mills had
alegitimate reason for missing the appointment, and that over a month remained before trial
at the time of the missed appointment. Appellants also note that correspondence from
appellee’ s counsel stated that the missed appointment might necessitate a continuance, but

made no suggestion that a motion for sanctions, or any such action, was contempl ated.



In sum, the appellants argue that nothing that had happened in the course of the
trial merits the sanction of dismissal, or for that matter would even suggest to a reasonable
observer that such a sanction were even a possibility. Appellants underscore the fact that
appellee never sought an order compelling attendance at the medical examination, and that,
moreover, appellee did not even ask appellants to attend an examination after October 24,

2000.

Appellee argues that it was appropriate for the court to dismiss the case because
Mr. Mills ran afoul of not one, but two orders of the court. Appellee points to the court’s
order of October 3, 2000, which stated that appellants would “be alowed to get any necessary
independent medical examinations,” and to the court’s order of November 15, which required
Mr. Millsto prove that he attended afuneral. Appellee argues that, because the appellants did
not or were not able to comply with these orders, the court had the authority to dismiss the
case pursuant to Rule 37 of the West Virginia Rules of Civil Procedure. That rule reads, in
pertinent part:
If a party . . . fails to obey an order to provide or permit
discovery, including an order made under subdivision (a) of this
rule or Rule 35, . . . the court in which the action is pending may
make such ordersin regard to the failure as are just, and among
others are the following:
(A) An order that the matters regarding which the order
was made or any other designated facts shall be taken to be

established for the purposes of the action in accordance with the
claim of the party obtaining the order;



(B) An order refusing to allow the disobedient party to
support or oppose designated claims or defenses, or prohibiting
that party from introducing designated matters in evidence;

(C) An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party;

W. Va R. Civ. P. 37(b)(2). Obvioudy in the instant case, the judge applied subsection C in

dismissing the action with prejudice.

When considering the issue of sanctions, we have stressed that acourt must have
good cause to issue a sanction, and that when used, the sanction must bear some reasonable
relationship to the conduct at issue:

Although Rules 11, 16, and 37 of the West Virginia Rules of
Civil Procedure do not formally require any particular procedure,
before issuing a sanction, a court must ensure it has an adequate
foundation either pursuant to the rules or by virtue of its inherent
powers to exercise its authority. The Due Process Clause of
Section 10 of Article Il of the West Virginia Constitution
requires that there exist a relationship between the sanctioned
party’ s misconduct and the matters in controversy such that the
transgression threatens to interfere with the rightful decision of
the case. Thus, a court must ensure any sanction imposed is
fashioned to address the identified harm caused by the party’s
misconduct.

Syl. pt. 1, Bartlesv. Hinkle, 196 W. Va. 381, 472 S.E.2d 827 (1996). We question whether
the relationship between missing the medical examination and dismissing the case with
prejudice is a proportionate one, and whether the dismissal could be said to have been

“fashioned to address the identified harm.”



Appellants point out that appellee did not move for an order to compel.® We
have explained that usually a motion to compel discovery is required before sanctions for not
complying with adiscovery request would be appropriate.

Generally, under Rule 37 of the Rules of Civil Procedure to
trigger the imposition of sanctions where a party refuses to
comply with a discovery request, the other party must file a
motion to have the court order discovery. If the discovery order
isissued and not obeyed, then the party may seek sanctions under
Rule 37(b) of the Rules of Civil Procedure.

Syl. pt. 1, Prager v. Meckling, 172 W. Va. 785, 310 S.E.2d 852 (1983).° Asthe Court went
on to explain in Prager:

We discussed this matter briefly in Sate ex rel. McGraw v.
West Virginia Judicial Review Board, 165 W. Va. 704, 271
S.E.2d 344 (1980), where sanctions were sought because a
witness had failed to answer certain questions at the taking of a
deposition. We held that sanctions could not be imposed because
there had been no motion under Rule 37(a) and no subsequent
order directing the answers which if disobeyed would have
formed the basis for sanctions under Rule 37(b).

®We note that it is Rule 35 that gives a judge the authority to order a physical
examination, while Rule 37 applies to failure to cooperate in discovery.

®The Prager Court also explained when a motion to have the court order discovery
would not be required:

The exceptions to the requirement for an order
compelling discovery before sanctions can be obtained are
contained in Rule 37(d). This provision enables a party to seek
sanctions directly from the court where the opposing party has
failed: (1) to attend his own deposition; (2) to answer or object
to interrogatories, or (3) to serve written response to a request
for inspection under Rule 34.

Id. 172 W. Va. at 788-89, 310 S.E.2d at 855 (footnote omitted).
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Id. 172 W. Va. at 789, 310 S.E.2d at 855. See also, Cleckley, Davis & Palmer, Litigation

Handbook on West Virginia Rules of Civil Procedure, § 37 at 722 (2002).

We have, in any number of cases, wrestled with the issue of when sanctions are
called for, and when called for, what degree of sanction might be appropriate. Because of the
limitless variety of cases and conduct faced by the courts, it is difficult to draw bright line
rules:

The difficulty isthat the range of circumstancesis so vast, and the
problems so much matters of degree, asto defy mechanical rules.
Taken together, the cases set forth a list of pertinent
considerations. Among those commonly mentioned are the
public's interest in the expeditious resolution of litigation, the
court’s need to manage its docket, the severity of the violation,
the legitimacy of the party’ s excuse, the repetition of violations,
the deliberateness vel non of the misconduct, mitigating excuses,
prejudice to the other side and to the operations of the court, and
the adequacy of other sanctions. See 9 Charles A. Wright &
Arthur R. Miller, Federal Practice and Procedure § 2370 (2nd
ed.1995).

Bartlesv. Hinkle, 196 W. Va. 381, 389, 472 S.E.2d 827, 835 (1996).

After examining these various considerations that a court must review, the Court
in Bartles held:

In formulating the appropriate sanction, a court shall be guided by
equitable principles. Initidly, the court must identify the alleged
wrongful conduct and determine if it warrants a sanction. The
court must explain its reasons clearly on the record if it decides
a sanction is appropriate. To determine what will constitute an
appropriate sanction, the court may consider the seriousness of

11



the conduct, the impact the conduct had in the case and in the
administration of justice, any mitigating circumstances, and
whether the conduct was an isolated occurrence or was a pattern
of wrongdoing throughout the case.

Syl. pt. 2, Bartlesv. Hinkle, 196 W. Va. 381, 472 S.E.2d 827 (1996). Examining the facts of
this case under this standard, we agree with appell ee that missing the examination was no doubt
serious, and if not rescheduled, would have a mgor impact on the case. However, severdl
mitigating factors are present. Mr. Mills apparently did suffer from back and neck problems
and was taking medication, and appellants’ counsel received apparent assurances that appellee
would ask for a continuance, which supports a reasonable belief that matters were proceeding

apace. Also, thereis nothing in the record that suggests a pattern of wrongdoing.

While appellants admit that some sanction may be appropriate, they argue that
dismissal is far too severe. We have also cautioned that, the more severe the sanction, the
more restraint atrial court must show:

Of course, “[b]ecause of their very potency, ... [sanction] powers
must be exercised with restraint and discretion. A primary aspect
of ... [a circuit court’s] discretion is the ability to fashion an
appropriate sanction for conduct which abuses the judicial
process.” Chambersv. NASCO, Inc., 501 U.S. 32, 44-45, 111
S.Ct. 2123, 2132-33, 115 L.Ed.2d 27, 45 (1991). (Citation
omitted; emphasis added). Thus, acircuit court must ensure that
there is an adequate predicate for exercising its substantial
authority under either the rules or its inherent powers and must
also ensure that the sanction is tailored to address the harm
identified. Thisis particularly true when the sanction is in the
form of adismissal. Aswe suggested in Sate ex rel. Rusen v.
Hill, 193 W. Va 133, 142, 454 S.E.2d 427, 434-35 (1994),
dismissal of an action is an extreme sanction, reserved for
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flagrant cases of bad faith and callous disregard for the circuit

court’s authority. See also Hillig v. Comm'r, 916 F.2d 171,

174-75 (4th Cir.1990) (vacating dismissal of petition).
Cox v. Sate, 194 W. Va. 210, 218, 460 S.E.2d 25, 33 (1995) (per curiam) (Cleckley, J.,
concurring) (footnote omitted); see also, Hadox v. Martin, 209 W. Va. 180, 186, 544 S.E.2d
395, 401 (2001) (per curiam). Of course, dismissing an action is extremely severe. We have
suggested that such a harsh sanction should be used as alast resort, and that the party facing the
sanction should have had fair warning that such a severe punishment was in the offing:

In almost any conceivable set of circumstances, a circuit court’s

failure to (1) warn of an impending ultimate sanction, or (2)

consider less onerous sanctions before dismissing the case would

amount to reversible error. Hathcock v. Navistar Int’| Transp.

Corp., 53 F.3d 36, 40-41 (4th Cir. 1995); see Cox V.

Department of Natural Resources, Nos. 22484 and 22485, 194

W. Va. 210, 460 S.E.2d 25 (1995) (Cleckley, J., concurring).
Woolwine v. Raleigh Gen. Hosp., 194 W. Va. 322, 328 n.8, 460 S.E.2d 457, 463 n.8 (1995)
(per curiam). Several federa courts share this view. In adispute between alawyer and a
bakery, the lawyer sued when he allegedly broke a tooth on a cookie, the Fifth Circuit
dismissed after the lawyer/plaintiff failed to comply with repeated motions to compel
discovery. Nonetheless, the court stressed that dismissal is a harsh sanction:

Rule 37(b)(2)(C) authorizes dismissal with pregudice when a

party refuses to obey a discovery order. Batson. Because of the

severity of this sanction, dismissal with prejudice typicaly is

appropriate only if the refusal to comply results from willfulness

or bad faith and is accompanied by a clear record of delay or
contumacious conduct.
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Coane v. Ferrara Pan Candy Co., 898 F.2d 1030, 1032 (5th Cir. 1990) (quoting Batson v.
Neal Spelce Associates, Inc., 765 F.2d 511, 515 (5th Cir. 1985)). In another case, that relied
in part on Coane, the Fifth Circuit held that a delay by counsel for the Federal Deposit
Insurance Corporation in answering interrogatories in a suit against the directors of a defunct
bank was not the sort of “contumacious conduct” that merited dismissal:

Because the law favors the resolution of legal claims on the

merits, In re Dierschke, 975 F.2d 181, 183 (5th Cir.1992), and

because dismissal is a severe sanction that implicates due

process, Brinkmann v. Abner, 813 F.2d 744, 749 (5th Cir.1987),

we have previously deemed dismissal with prgjudice to be a

“draconian remedy” and a*“remedy of last resort.”

F.D.I.C. v. Conner, 20 F.3d 1376, 1380 (5th Cir. 1994) (quoting Batson v. Neal Spelce

Associates, Inc., 765 F.2d 511, 515 (5th Cir.1985)).

Because dismissal is such a severe sanction, ending the litigation and leaving a
party with an appeal asthe only option, wefedl it isinappropriate to make use of it unless other
steps have first been tried. Aswe suggested in Prager, without a motion from a party setting
forth the specific discovery request an opponent had refused and moving the court to compel
compliance, a court’s decision to levy a sanction is usually premature. As another federal
court has explained:

It iswell settled that a court cannot impose sanctions pursuant to

Rule 37(b)(2) unless and until a specific order pursuant to Rule

37(a) isissued and then violated. See RW. Int’l Corp. v. Welch

Foods, Inc., 937 F.2d 11, 18 (1st Cir.1991); Fleet Nat’| Bank v.

Tellier, 171 B.R. 478, 484 (D.R.1.1994). Inthisregard, therules
of discovery are mechanical. They set forth a systematic two-
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step process for the enforcement of their provisions. Like the
“ball player” who cannot advance directly “from second base to
home plate, without bothering to round, let alone touch, third
base,” a court may not utilize the more stringent measures
described in Rule 37(b)(2) until it has specificaly ordered the
disclosure of particular discovery pursuant to Rule 37(a) and that
command has been disobeyed.
Williamsv. U.S, 215 B.R. 289, 301 (D.R.1. 1997) (quoting RW. Int'l Corp. v. Welch Foods,

Inc., 937 F.2d 11, 15 (1st Cir.1991).

The instant case demonstrates why such a specific motion requesting the court
to compel compliance is a necessary step before dismissing an action. From the record it
appears the litigation was proceeding apace. The appellants reached settlements with most
parties, and both sides were communicating. Appellants’ counsel notified appellee that Mr.
Mills would be missing the examination, and appellee suggested not that sanctions would be
sought, but that appellee would probably ask for a continuance. While it is clear that
appellants' counsel should have been more diligent in getting his clients to an examination,
which was, after all, inthe clients' interest, the record suggests that it was not unreasonable for
appellants counsel to believe that al was well with the case. A specific motion to compel the
desired discovery would have crystallized the issue for al concerned, and might well have

resulted in speedy compliance by the appellants.

Thus, inlight of the guidance provided by the federal courts and our own holdings

that dismissal isasevere sanction, to be used sparingly, we hold that in the absence of an order
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compelling discovery granted pursuant to a motion made by a party, it is an abuse of acircuit
judge’ s discretion to dismiss an action with prejudice for asingle or isolated failure to comply
with a discovery request.” In theinstant matter, we find that the circuit court was too harshin
dismissing the action. While other sanctions, such as requiring the appellants to pay for the
costs of the missed examination, may be appropriate, outright dismissal simply is not, under

the facts of this case.

V.
CONCLUSION
For the reasons stated, the judgment of the Circuit Court of Wayne County is
reversed. Civil Action 99-C-126 shal be reinstated, and is remanded for a review of

appropriate sanctions and further proceedings consistent with this opinion.

Reversed and remanded.

"We understand that appellee might take the position that its request for sanctions filed
on November 14, and the court’s corresponding order of November 15 demanding proof of
the funera would satisfy thisrule. However, we note that Mr. Mills did respond with aletter
to the judge explaining his absence. Because he had not, in fact, attended a funeral, he could
not comply fully with the judge’ sorder. Moreover, the order commanding proof of the funeral
is still not the equivalent of a motion to compel Mr. Mills' attendance at the examination,
which we believe to be a necessary step, not taken in this case.
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