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SYLLABUSBY THE COURT

1. “A writ of mandamuswill not issue unlessthree dements coexis -- (1) adear legd
right in the petitioner to the rdief sought; (2) alegd duty on the part of repondent to do thething which the
petitioner saeksto compd; and (3) the absence of ancther adequateremedy.” SyllabusPoint 1, Sateexrd.
Billy Ray C. v. Skaff, 190 W.Va. 505, 438 S.E.2d 847 (1993).

2. Pursuant to Article V11, Section 1 of theWest Virginia Congtitution, the Attorney
Gengd of the Stateof West Virginiaisthe State schief legd officer, which atus necessarily implieshaving
the constitutional responsibility for providing legal counsel to State officials and State entities.

3. Pursuant to the separation of powersdoctrinesat forthin ArtideV, Section 1 of the
West Virginia Constitution, the Legidature cannot create offices that will conflict with or curtail the
congtitutiona powersof the offices provided for by the Congtitution; and to transfer theinherent functions
of aconditutiond officeto another officeisto curtall theformer. A legidativeact that attemptsto accomplish
such atransfer is unconstitutional.

4. Theinherent condtitutiond functionsof the Office of the Attorney Generd of the State
of Wegt Virginiaindude (1) to play acentrd rolein the provison of day-to-day professond legd services
to Sate officid s and entitiesin and assodiated with the executive branch of government; (2) to play acentra
rolein ensuring that the adoption and assartion of legd palicy and positionshy the State of West Virginiaand
Sateentities, particularly beforetribunds, ismeadeonly after meaningful consderation of thepotentid effects
of such legal policy and positions on the full range of State entities and interests; (3) to assurethat a
conditutiond officer who isdirectly dected by and accountableto the people may expresshislegd view on

matters of State legal policy generally and particularly before tribunals where the State is a party.



5. Inlight of long-established Statutes, practice, and precedent recognizing that State
executive branch and related entitiesmay in some circumstances employ and uselawyerswho are not
employeesof the Attorney Generd, such employment and use -- and satutes, rules, and policies authorizing
such employment and use -- are not per se or facially unconstitutional.

6. Toensurethat the Officeof theAttorney Generd can parformitsinherent congtitutional
functions, the Legidature hastheimplicit obligation to provide sufficient funding totheoffice. No Satute,
policy, rule, or practice may congtitutionally operate, done or cumulatively, to limit, reduce, transfer, or
reassgn thedutiesand powersaf the Office of the Attorney Generd in such afashion asto prevent thet office
from performing itsinherent constitutional functions.

7. Inal instanceswhen an executive branch or related State entity isrepresented by
counsdl beforeatribund, the Attorney Generd shall appear upon the pleadingsas an atorney of record,;
however, thisrequirement does not bar other counsdl from also gppearing and acting inalega capacity for
the State entity. The Attorney Genera additionaly hastheright to gppear as an intervenor as Attorney
Generd on bendf of the Statein al proceedingswheretheinterest of the State or a State entity isa issue, to

assert the Attorney General’ s view of the law on behalf of the State.



Starcher, Justice:

Thisisacasawherethe Attorney Generd of the State of West Virginiadamsthet executive
branch agenciesand officidsareviolating our State’ s Congtitution by usng lawyerswho arenot employed
or gpproved by the Attorney Generd. Through hispetition, the Attorney Generd assartsthat therespondents
haveadear legd duty to cease authorizing the“unlawful” employment of lawyers by executive branch and
rel ated agencies of the State of West Virginiawithout the consent of the Attorney Generd, and to ceasethe
“unlawful” expenditureof public fundsfor legd servicesthat are parformed by lavyersother than thosewho
areemployed or gpproved by the Attorney Generd. We hold theat the employment and use of such lawyers
isnot barred in Al cases; however, we dso hold that the Office of the Attorney Genera may not be stripped

of its inherent core functions.

l.
Facts & Background

Thepetitioner, theHonorableDarrdl V. McGraw, J., isthe Attorney Generd of the Sate
of West Virginia(“the Attorney Generd”), an ected condtitutiond officer of thisState. TheAttorney
Genad hasfiled apetition for awrit of mandamusin this Court, naming as respondentsthe Secretary of
the West Virginia Department of Administration and the Director of the Division of Personnel of the

Department of Administration, two officials within the executive branch.

'Article V1, Sections 1 and 2, West Virginia Congtitution. Wewill capitalize most uses of
the word “ State” in this opinion to show that we are referring to the State of West Virginia.
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The Attorney Generd asksthis Court to hold uncondtitutiond any satute thet purportsto
authorizeany executive agency, body, or amilar ingrumentdity of the Stateto employ and uselavyerswho
arenot employed or goproved by the Attorney Generd; to prohibit payment of public fundsfor the services
of suchlawyers; to require the payment of money for al suchlawyersto be directed to the budget of the
Attorney Generd; andto deemdl such lawvyerswho are Siate employeesto beemployees of the Attorney
General.

TheAttorney Generd spedifically identifiesas* unlawful” 216 Sate-employed lavyers(in
37 Stae agencies) who are not employed by the Attorney Generdl;? the petition contains avermentsthat
satethat the Attorney Genera currently employsonly 65 lawyers. The Attorney General contends
generdly that asaresult of legidation enacted over the past severd decades, therehasbeena* cregping
encroachment” and usurpation of the conditutiond role of the Attorney Generd asthe State schief legd
officer “to such an extent that the congtitutional ly-mandated and elected Office of the Attorney Generdl is

quickly becoming de facto non-existent.”?

“Brief of the Attorney Generd. Thirty-seven of these non-Attorney Generd-employed lawyers
aeadminigraivelaw judges. See Appendix for alig of non-Attorney Generd State-employed attorney
positions, thar agency employers, and the Satutes authorizing such employment, thet the Attorney Generd
hasattached to hispetition. Inareply brief, the Attorney Generd hasremoved administrativelaw judge
positionsfromtheambit of therdief sought inhispetition. The Attorney Generd hasdso saied inhisreply
brief thet any lawyerswho haveavil serviceor smilar job security protectioninthear current employment
would continueto havesuch protection if trandferred to hisemployment. The Attorney Generd’ scurrent
lawyer employees are stated in the briefs to be will-and-pleasure employees.

Brief of the Attorney Generd. Most recently, in 2002, the L egid ature enacted House Bill 4010,
adding W.Va.Code, 11-1-1a[2002] and 31A-2-4b [2002], satutesthat authorize the Commissioners
of Banking and Taxation to useand employ non-Attorney Generd-employed or -gpproved lawyersfor,
inter alia, representation in court. Assuming that legal work isroughly proportionate to the number of
lawyers doing the work, the undisputed numbersin the Attorney Generd’ s petition suggest that the

(continued...)



ThisCourt accepted the Attorney Generd’ spetition, granted intervenor satusto severd
Sateofficidsand entities, and authorized the submisson of amici curiaeresponsesto the petition from
other interested personsand entities” Wewill, in thefollowing discussion, usetheterm “respondents’” to

includedl of the State entitiesand officid's-- whether or not they havebeenformally granted intervenor

%(...continued)

Attorney General’ soffice currently does not play any role with respect to gpproximately 75% of the
professond legd servicesthat areprovided by public employee lavyersto State executive branch agencies
and rdated entities. We note that legd services are dso provided to the State of West Virginiaand its
employees by lawyerswho are not public employees. The State Board of Risk and Insurance
Management, for example, usesinsurance companiesand private providersof legd servicesto respond
toligbility damsagaing Stateagendies, officias, employees indrumentalities, politica subdivisons, and
others. W.Va. Code, 29-12-1t0 29-12-13. See Russdll v. Bush & Burchett, 210 W.Va 699, 704-
706 n.7-10, 559 S.E.2d 36, 41-43 n. 7-10 (2001). The Attorney General’ s petition and brief do not
specificdly discusstheissue of the provision of lega servicesto the State by non-State employees.
However, thisisanissuethat issubgtantialy rdated to the prindplesthat we discuss herein, and we address
it generaly at note 25 infra.

‘Wehavebeforeushbriefsfrom the President of the West VirginiaSenate; the Spesker of theWest
VirginiaHouse of Ddegates, the Affiliated Congruction Trades Foundetion; the West VirginiaBoard of
Education, Department of Education, and State Superintendent of Schools; theWest Virginialnsurance
Commissioner; theWest VirginiaHigher Education Policy Commission; the Chief Adminidrative Law
Judge of the Workers Compensation Office of Judges; Thornton Cooper; Steptoe & Johnson PLLC;
Kimberly Bentley, Carol Egnatoff, Garrett Jacobs and Heidi Tdmege theWest VirginiaRegiond Jall and
Correctiond Faality Authority; theWest VirginiaState Auditor; the Boardsof Governorsof Bluefidd Sate
College, Concord College, Eastern West Virginia Community and Technica College, Farmont State
College, Glenville State College, Marshal University, Shepherd College, Southern West Virginia
Community and Technica College, West Liberty State College, West Virginia School of Osteopathic
Medidne, and Weg VirginiaUniversty; theWes Virginia Public Service Commisson; theWest Virginia
Consolidated Retirement Board; and the Cabinet Secretaries of the Department of Educationandthe Arts,
Department of Environmental Protection, Department of Health & Human Resources, Department of
Military Affarsand Public Safety, Department of Tax and Revenue, andthe Department of Trangportation.

Each of thesewd | -prepared briefshas aided this Court in congderation of theissuesintheingant
cae, expedidly asthey pertainto theparty submitting thebrief. Thelarge number of briefs submitted and
arguments presented therein precl udes separatdy discussing each of theissuesraised in each submission.
But thisomission doesnot reflect any lack of gppreciation by thisCourt for theimportance of theinstant
case to the individual respondents, intervenors, and amici curiae.
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datus-- that havefiled briefsopposing therdief sought by the Attorney Generd’ spetition; andwewill
includein thegenericterm* State entity” both “public” bodies (see note 17 infra) and theindividuas
(usudly public officddsand employees) who do thework of these public bodies, unlessadifferent meaning

isindicated in the text.®

.
Sandard of Review

Aswe stated in Sate ex rel. West Virginia Deputy Sheriff sAss'n, Inc. v. Sms,
204 W .Va. 442, 444, 513 S.E.2d 669, 671 (1998):

Thisisan origind jurisdiction proceeding. Consequently, wearenot
directly reviewing aruling or determination by alower tribuna. Our
standard for original mandamus jurisdiction has been recently stated as:
“A writ of mandamuswill not issue unlessthreedements
coexist -- (1) aclear legd right in the petitioner to the
relief sought; (2) alegd duty onthe part of respondent to
do thething whichthe petitioner seeksto compd; and (3)
the absence of another adequate remedy.”
Syllabus Point 1, State exrel. Billy Ray C. v. Skaff, 190 W.Va. 504,
438 S.E.2d 847 (1993).[citations omitted].

The Attorney Generd’ spetition raisesimportant issuesof State-wideand condtitutiond
ggnificance. Our discretionary exercise of origind jurisdiction in mandamusto addressthese issuesis

appropriate. Cf. Manchinv. Browning, 170 W.Va. 779, 296 S.E.2d 909 (1982).

At should be noted that the discussion herein regarding the Attorney Generdl’ srolewith respect
tothelegd afarsof Stateentitiesisconfined to entitieswithin and rel ated to the executive branch, and not
the judicial or legidlative branches.



1.
Discussion
A.

TheOfficeof Attorney Generd of the State of West Virginiaisestablished by Artide V|,

Section 1 of the West Virginia Constitution:
The executive department shdl conss of agovernor, secretary of Sate,

auditor, treasurer, commissioner of agriculture and attorney general,

who shdl be, ex officio, reporter of the court of gppedls. ... They shdl

resdeat the seat of government during their terms of office, kegp therethe

public records, booksand paperspertaining tothar respectiveofficesand

shall perform such duties as may be prescribed by law.
(Emphasis added.)

No other congtitutional language more specifically definesor ddineatesthe Attorney
Gengd’ scondiitutiond roleasamember of theexecutive department. Based onthislack of other specific
condtitutiond language-- and based onthe* asmay be prescribed by law” language quoted above-- the
respondents argue thet the Legidature has essentidly plenary and unfettered discretion to, through Satutory
action, ddineate, limit, or even effectivey diminatethe Attorney Generd’ srolein providing legal counsd
and representation to State entities. Lawson v. Kanawha County Court, 80 W.Va. 612, 618, 92 SE.
786, 789 (1917) (“The phrases‘ prescribed by law’ and * provided by law,” when used in congtitutions,
generally mean prescribed or provided by statutes.”)

For example, the brief on behalf of the Cabinet Secretaries of the Departments of
Environmentd Protection, Tax and Revenue, Education and the Arts, Hedlth & Human Resources Military
Affairs & Public Safety, and Transportation states:

According to thescheme of the Conditution, for example, the Legidaure
might have decided (or might decidein thefuture) that, asfar asother
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officersin agenciesin State government are concerned, the Attorney

Genard should have purdy advisory dutiesand no representationd duties

The Legidature could have crested or could crestethe office of “ solicitor

generd,” wholly independent of the office of Attorney Generd, which

would beavailableto represent the State in courts and perform other

representationd functions, whilethe Attorney Generd tendsto andyzing

questions presented to him and to issuing advisory opinions. Sincethe

Condtitution has not mandated arepresentationd function for the Attorney

Generd, the Legidaureisfreeto prescribethat duty for him, or for some

other office altogether.

At ora argument in the instant case, counsel for these Secretaries stated that the
congtitutional propriety of the above-quoted hypothetical elimination of the Attorney Generd’s
representational role was counsel’ s personal view, and not hisclients' position in the instant case.
However, therespondents  briefsuniformly assart asapremiseof their argumentsthetheoreticd ability of
the Legidature (or other officidsintheexecutive branch, if authorized by the L egidature) to reducethe
practicd roleof the Office of the Attorney Generd in the State sday-to-day legd affarstoanullity. This
overweening assertion of Legidative” discretion” isthe“flip 9de’ of the Attorney Generd’ sassartion of
excdusve“juridiction” with respect to dl legal matters of any sort in which the State isinvolved. We
conclude that both sides are overreaching in their assertions.

Thisisnat thefirg timethis Court has had to wrestlewith the question of the essentia or
inherent powers and duties of the Office of the Attorney Generd. In Syllabus Point 2 of Satev. Ehrlick,
65W.Va 700, 64 SE. 935 (1909), this Court concluded that the Office of Attorney Genera held such
powersasdid attorneysgenerd under the common law, subject to redefinitionfromtimeto timeby the
Legidaure. We addressed thisissue again in Manchinv. Browning, 170 W.Va. 779, 296 SE.2d 909

(1982). We conduded therethat the Attorney Generd did not possess powers arisng under thecommon



law. 170 W.Va. at 785, 296 S.E.2d at 915.

We concluded in Manchin that the phrase “shall perform such duties as may be
prescribed by law” operated to defegt the assartion thet the Attorney Generd of West Virginia possesses
common-law powers. We held in Syllabus Point 1 of Manchin that “the powers and duties of the
Attorney General are specified by the constitution and by rules of law prescribed pursuant
thereto.” (Emphesisadded.) Weobserved that: “The plain effect of the provisonisto limit the powers
of the Attorney Genera to those conferred by law laid down pursuant to the constitution.”® 170
W.Va at 785, 296 S.E.2d at 915. (Emphasis added.)

Notwithstanding this* plain effect,” we concluded in Manchin that the Attorney Genera
isthe” chief legd officer” of theState, 170 W.Va at 787, 296 SE.2d a 917, charged with representing
theinterestsof the Statein actionswhereinthe Stateisaparty and charged with representing the State' s
officersin actionswherein the officer was aparty by reason of being the State’ srepresentative.” We
required therethat when the Attorney Generd represents a State officer, rather than the State itsdlf, the

Attorney Generd wasrequired to advocatethe policy postion of the State officer inthat litigetion, even

®Manchin relied in part upon Shute v. Frohmiller, 53 Ariz. 483, 488, 90 P.2d 998, 1001
(1939), which stated in pertinent part that the“ powers and duties[of the Attorney General] may be
ascertained only by resort to the statutes.” (Emphasisadded.) Manchin, 170W.Va. at 786, 296
SE.2da 916. However, thisholding of the Shute casewasexplicitly, and we bdieve properly, overruled
by Hudsonv. Kelly, 76 Ariz. 255, , 263 P.2d 362, 366-367 (1953). InHudson, the language
“prescribed by law” washeld to be an “implied mandate’ to the L egidatureto “grant such powersand
dutiesaswould enablethe [condtitutiond officer] to perform thefunctionsfor whichthe officewas created.”
Id.

The duty to represent a State officer gppearing in hisor her public capacity was said in Manchin
to be subject tothe cavest that if the State wasinterested in the action contrary to theinterest of the State
officer involved, the Attorney Generd isboundto represent theinterest of the State, totheexdusion of the
interest of the particular State officer. 170 W.Va. at 788, 296 S.E.2d at 918.
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when the officer’ s policy position differed from that preferred by the Attorney General.

Most importantly, we said in Manchin:

TheAttorney Genera ismore properly designated asthe chief legal

officer of the Sate, with the law ashis area of special expertise. ***

By the nature of his office heisthe generd lawyer for the State. ***

[E]xplictinthetitleAttorney Generd isthe proposition that theholder of

the title isthe general lawyer for the Sate. . .

170 W.Va. at 787-788, 296 S.E.2d at 917-18. (Emphasis added.)

In Sateexrd. Caryl v. MacQueen, 182 W.Va. 50, 54, 385 S.E.2d 646, 650 (1989),
weagan addressad the nature of the office, gating: “[E]xpliatinthetitieattorney generd isthe propostion
that the holder of the title is the general counsel for the State.”

FromthetimeWest Virginia sCongtitution wasfirst adopted, there has been cons stent
legidativerecognition of the Attorney Generd’ sroleasthat of the State! schief legdl officer, havingacentrd
responsibility for providing legal counsel and services to the State and State entities.

TheWed VirginiaLegidature of 1872-73 prescribed therole of the Attorney Generd as
follows:

The Attorney Genera snal give hisopinion and advice in writing
whenever required to do so by thegovernor, or other officersat the seet

of government, or by the board of public works.
He shdl gopear ascounsd for the Satein dl casesinwhich the dateis

Interested, depending [pending] in the supreme court of gopedsor inthe
circuit court of the county in which the seat of government may be.
1872-73 W. Va. Acts, chapter 54, pp. 141-142.
In 1909, thefederd courtswere added to the named forumsin which the Attormey Generd

“ghdll gppear ascounsd for thedate,” and the Attorney Generd wasfurther required to“ defend dl actions



and proceedings againgt any state officer inhisofficid capacity . . ., but should thestate beinterested
againg such officer, heshall appear for thedate; ....” Chapter 120, Section 2, Barnes W.Va. Code
1923, p. 2127 [1909] .2

L ong-standing principles of constitutional construction provide that:

A contemporaneous and long-standing legid ative construction of a

condiitutiond provisonisentitiedtosgnificant weight.. . .. [W]herethere

has been apractical construction which hasbeen acquiescedinfor a

considerable period, considerations in favor of adhering to this

[condtitutional] condructionsometimespresant ... . aplaugbility andforce

which isnot easy to resist.
Sate ex rel. Board of University v. City of Sherwood, 489 N.W.2d 584, 587-588 (N.D. 1992).
(Citations omitted.)°

Webdieveitisclear fromthese authoritiesthat there are certain corefunctions of the
Officeof Attorney Generd that areinherent inthe office, of which the Office of Attorney Generd may not
be deprived, and which may not be trandferred to or st up in conflict with other offices. The suggestion
by some of the respondentsthat the L egidature possesses unfettered discretion to define, delineste, and

limit thedutiesof the Attorney Generd iswhally at oddswith the historical and well-settled understanding

8Similar provisionsremainin effect today. SeeW.Va. Code, 5-3-2[1987], discussedin more
detall later inthisopinion. Mogt recently, the 2002 L egidature enacted Senate Bill 667, cregting W.Va.
Code, 55-17-1t0 55-17-5. Whilewe expressno opinion regarding thislegidation, we do obsarve that
it requires notice to government agencies and the Attorney General of intended litigation againgt such
agencies, and service of all legal complaints on the Attorney General. This Legidative action
reflectsthe continued and common-senselegid ativerecognition of theinherent centra rolethat the Attorney
Generd playsinthelegd affairsof the State, particularly when the State' sinterests may be before a
tribunal.

*Seealso Sateexrd. Lindev. Robinson, 160 N.W. 514 (N.D. 1916), wherein interpreting
aconditutiond provison the court turned to the earliest interpretations of the provison by the Legidature
as manifested in the first laws passed following the constitution’ s adoption.
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of thecondtitutiond role of the Attorney General. Accordingly, wehold that pursuant to Article V11,
Section 1 of theWest Virginia Congtitution, the Attorney Generd of the State of West Virginiaisthe
State schief legd officer, which status necessarily implieshaving the congtitutiona responsibility for
providinglegd counsd to State officialsand State entities. The natureand extent of that “ congtitutiona
responsibility” remainsto be hereinafter analyzed.

B.

Pursuant to ArticleV, Section 8 of the West Virginia Congdtitution, the Legidature
has broad powerswith respect to delineating therole, powers, and duties of non-congtitutional public
officers:

Thelegidaure, in cases[of offices not provided for in this Condtitution,

shdl prescribe, by generd laws, theterms of office, powers, dutiesand

compensation of al public officersand agents, and the manner inwhich

they shall be elected, appointed and removed. [1d.]

However, it hasbeen long recognized that thispower of theLegidatureto cregte offices
in addition to those created in the Condtitution is necessaxily congtrained by proper respect for the offices
created by and enumerated inthe Conditution. “Thelegidature, of course, cannot cregte officeswhich
will conflict with, or curtail the conditutional powersof, any of theofficesprovided for by the Condiitution.”
Bluev. Smith, 69 W.Va 761, 762, 72 S.E. 1038, 1039 (1911). Additiondly, “[tJo transfer the duties

of oneofficeto another isto abolishtheformer and alegidative act atempting to do o, inthecase of a

condtitutiona office, isvoid for that reason.” Hatfield v. County Court of Mingo County, 80 W.Va
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165, 168, 92 S.E. 245, 246 (1917).*°
Other jurisdictionshavetaken asmilar gpproach. In Sateexrel. Mattson, Treasurer
v. Kiedrowski, 391 N.W.2d 777, 782 (Minn. 1986), the Minnesota court stated:

The mandatein Section 1 of Article V, that the executive department
consst of agovernor, lieutenant governor, secretary of state, auditor,
treesurer and atorney generd, implicitly placesalimitation onthe power
of thelegidature, under Section4 of ArticleV, to prescribethe duties of
suchoffices. Thelimitationisimplicitinthegpedfictitiesthe draftersgave
to theindividual offices.

InLovev. Baehr, 47 Cd. 364, 368 (1874), the California Supreme Court held that the
legidative power to assgn dutiesto condtitutiond officeswaslimited to* such dutiesasintheir naturehave
heretoforegppertainedtosmilar officeselsawhere” Smilarly, the Supreme Court of North Dakotagtated
in Ex Parte Corliss, 16 N.D. 470, 476-77, 114 N.W. 962, 965 (1907):

Wedo not deny the power of the Legidature to prescribe dutiesfor
these officers, which power carrieswithit by implication theright to
change such dutiesfrom time-to-time asthe public welfaremay demand;
but wedeny itspower to srip such offices, eventemporarily, of aportion
of their inherent functions and transfer them to officers appointed by
central authority.

In American Legion Post No. 279 v. Barrett, 371111. 78, _ ,91 20 N.E.2d 45, 51
(1939), the Supreme Court of Illinois stated:

Thecondtitution. . . providesthat public officers, including the State

Treasurer, shdl perform such dutiesasmay berequired by law. Nothing

in the congtitution further definestheduties of the State Treasurer. This
Court has held that those duties are such asare to beimplied from the

°See also Sate exrel. Joint Comm. v. Bonar, 159 W.Va. 416, 419, 230 S.E.2d 629, 631
(1976) (each department of government has certain inherent powers without which its specific powers
would be meaningless).

11



nature of the office and of them he may not be deprived or relieved.
[citations omitted].

AndinWright v. Callahan, 61 1daho 167, 181, 99 P.2d 961, 966 (1940) the Supreme
Court of I1daho held:
[T]o permit thelegidatureto create an officeand invest inthe gppointee

the powers and duties conferred upon acongtitutiond officer, would be
to permit thelegidatureto nullify the Condiitution and reduceit toamere

scrap of paper.™*

Theexecutive branch, aswdl astheLegidature, issmilarly condrained with respect tothe
inherent or corefunctionsof condtitutiond offices. Inacaseholding that the Governor may not by veto
reduce to zero the gppropriations necessary to the operation of certain congtitutiond offices, this Court
stated:

Clearly, theframersof the Condtitution and the peopleintended thet these

[condtitutional] officersfunction asaviable part of the governmental

process. How then canit be reasoned that the Governor, also no more

thanacondtitutiond officer, candiminateand prohibit thefunction of these

offices?

Sate ex rel. Brotherton v. Blankenship, 157 W.Va. 100, 118, 207 S.E.2d 421, 432 (1973).

Thefundamenta principleinvolvedinal of these casesisthe doctrine of separation of

powers. Inthecasebefore us, thedoctrine hastwo agpects. Oneagpect isthe condtitutiond ingbility of

"See also Murphy v. Yates, 276 Md. 475, 492, 348 A.2d 837, 846 (1975) (“If an officeis
created by the Condtitution . . . the pogition can naither be abolished by statute nor reduced to impotence
by the trandfer of duties characterigtic of the office to another office cregted by thelegidature. . .. We
regard this as but another facet of the principle of separation of powers. . ..”); seealso Allenv.
Rampton, 23 Utah 2d 336, 463 P.2d 7 (1969); Sate ex rel. Collett v. Gorby, 122 Ind. 17, 23 N.E.
678 (1890).
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the Legidature to define the powers and duties of the Office of Attorney General and the other
condtitutiond offices o asto deprivethe Office of Attorney Generd, or any of the other congtitutiond
offices, of the inherent functions and purposesthereof. The second aspect isthe maintenance of the
concept of an executive branch that isitsaf divided among the severa congtitutiond offices provided for
in the Condtitution, each with aseparate, distinct, and vital contribution to be made to the operation of
the executive branch.

Unlikethefederd government, whereessantidly theentireexecutive power isvestedinone
elected officer, the President of the United States, our State Congtitution gpportions executive power
among severa dected officers. These offices, each operating in some respects independently, must
combineand cooperate (evenif they have differing policy viewsand perspectives) to provide an efficient
and effective executive branch of government.*

The doctrine of separation of powersis expressed in Section 1, Article V of our
Constitution:

Thelegidative, executiveandjudicid depatmentsshdl beseparateand

digtinct, so that neither shall exercisethe power properly belongingto

ather of theothers; nor shdl any person exercisethe powersof morethan

one of them at the sametime. . ..

ThisCourt has repeatedly and steadfadtly required adherenceto the separation of powers

“Asof 1990, 43 of 50 sate congtitutions provided for thedection of the attorney generd. Sate
Attorneys General, Powersand Responghilities, Nationa Association of Attorneys Generd, Lynne
M. Ross, ed., 1990, p.15. It hasbeen observed that “ some of our States' most interesting legal and
palitica infighting hasbeen between the governor asthe chief executive officer of the State and the attorney
geneard asthechief legd officer. Itiscear that thesetwo offices do havethe potentid for built-in conflict
a severd levds from paliticsto policy to adminigtration.” Thad L. Beyle, in Paliticsin the American
Sates 191-192, VirginiaGray et al. eds., 4th ed. (1983).
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doctrine.

Thus, we haverecognized the need for someflexibility ininterpreting the
separdtion of powersdoctrinein order to meet thereditiesof modern day
government and particularly the proliferation of adminidtretive agencies
Wehavenot however hesitated to utilize the doctrinewherewefdt there
wasadirect and fundamenta encroachment by one branch of government
into the traditional powers of another branch of government.

Appalachian Power Co. v. PSC, 170 W.Va. 757, 759, 296 S.E.2d 887, 889 (1982)."
In State ex rel. Meadows v. Hechler, 195 W.Va. 11, 14, 462 S.E.2d 586, 589
(1995), we stated:

Thesgparation of powersdoctrine expressy sated in our conditutionis
acoreprincipleof our system of government, whose roots can be traced
back to the founding of this country. See Hodgesv. Public Serv.
Comm’'n, 110 W.Va. 649, 652-54, 159 S.E. 834, 835-36 (1931)
(discussng theorigin of the separation of powersprindpleand noting “ thet
thevery fird resolution passad in the convention which framed our netiond
Condtitution called for aseparation of governmental powers[.]”)...In
Sate exrel. Sate Building Commission v. Bailey, 151 W.Va. 79,
150 S.E.2d 449 (1966), we discussed this fundamental precept of
government:

The Constitution, in distributing the powers of
government, creates three distinct and separate
departments -- the legidative, the executive, and the
judicial. This separation isnot merely a matter of
convenience or of governmental mechanism. Itsobjectis
basic and vita, namely, to preclude acommingling of
these essentidly different powers of government inthe

BIn Appalachian Power, the L egislature had granted broad contempt powersto the Public
Sarvice Commission -- powersthat werethat were explicitly co-extensve with thecontempt powers of
adrcuit court. Whilewe acknowledged the quas-judidd character of the PSC, wehdd thet thelegidative
action uncondtitutionaly usurped thetraditiond roleof thejudicid branchintheareaof contempt. We
gatedin Appalachian Power that “[t]hetraditiond method of enforcing adminigtrative agency subpoenas
isfor the agency to beempowered to gpply to the courtsif thereisarefusal to respond to the subpoena.”
170 W.Va. at 761 n.8, 296 S.E.2d at 890 n.8.
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same hands. * * *.

If it be important thus to separate the severa
departments of government and restrict them to the
exerdseof their gopointed powers it follows, asalogica
corollary, equaly important, that eech department should
be kept completely independent of the others --
Independent not in the sensethat they shdl not cooperate
to the common end of carrying into effect the purposes of
the Congtitution, but in the sense that the acts of each
shall never be controlled by, or subjected,
directly or indirectly, to, the coercive influence
of either of the other departments. . . . [emphasis
inoriginal].

We cryddlized the Sgnificance of the separation of powersdoctrinein
syllabus point one of State ex rel. Barker v. Manchin, 167 W.Va.
155, 279 S.E.2d 622 (1981):

ArtideV, section 1 of theCondtitution of West Virginia
which prohibits any one department of our state
government from exercising the powersof theothers, is
not merdy asuggestion; itispart of thefundamentd lawv
of our Stateand, assuch, it must bedtrictly congtrued and
closely followed.

(Citations and footnotes omitted.)

With the principlesunderlying these casesin mind, we therefore hold, pursuant to the
separation of powersdoctrineset forthin ArticleV, Section 1, of theWest Virginia Condtitution, that
the L egidaturecannot create officesthat will conflict with or curtail the condtitutional powersof theoffices
provided for by the Condtitution; and to trandfer theinherent functions of acondtitutiona officeto another
officeisto curtall theformer. Therefore, alegidative act that attemptsto accomplish such atrander is
unconstitutional.

C.

TheAttorney Generd arguesthat whenever the Legidaureauthorizestheprovisonof legd
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sarvicesto aSate entity by alavyer whoisnot employed by or with the consent of the Attorney Generd,
the condtitutiond schemethat cregtesthe Office of Attorney Generd asthat of the State s chief legdl officer
isviolated, becausethat officeisbeing stripped of itsinherent functionsin violation of the separation of
powers doctrine.

The Attorney Generd urges usto treat the Office of Attorney Generd as possessing
exclusive congtitutional authority with regard to legal representation of the various entities of State
government, becausethe officeisan dective one, and because, aswe discussherain, the Office of Attorney
Generd higoricaly functioned for sometimeasessentialy thesole source of lega counsd and legd
representation for al of the entities of State government.

This Court recognized in Manchin, supra, that the L egid ature had authorized some
executive department agendesto “ hiretheir own counsd usng agency funds” 170W.Va a 788, n4, 296
S.E.2d at 917-918, n.4. Andweheld in Syllabus Point 2 of Stateexrel. Caryl v. McQueen, 182
W.Va 50, 385 SE.2d 646 (1989) that: “TheAttorney Generd isthelegd representative of the State and
its agencies unless specifically exempted fromhis duty by statute.” (Emphasis added).** In neither
of those casesdid weintimatethat the L egidaturemay not under any circumstancesauthorizethe use of

legdl counsd other thanthe Attorney Generd -- nor did wein éther caseintimatethat the Legidature had

“Asearly as1915, the L egid ature empowered the Public Service Commission to employ non-
Attorney Generd lawyers. W.Va. Code, 24-1-8[1915], 1915 Acts of the Legidature, chapter 8, p.
43. The Department of Trangportation wasgiven specific authority to hirenon-Attorney Generd lawyers
in1957, W.Va. Code, 17-2A-7[1957]. See Appendix for other statutory references. Concerns about
the excessveuse of non-Attorney Generd lawyersby the State have beenraised by previous Attorneys
Generd. See eg., 50W.Va Attorney Generd Reports, 185, 192 (1962-1964); 31 W.Va AG Reports
Xii-xv, p. 241 (1925-26).
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carte blanche to eviscerate the role of the Attorney General as the State' s chief legal officer.

Asthe Supreme Court of Kentucky stated in Johnson v. Commonwealth ex rel.
Meredith, 291 Ky. 829, , 165 SW.2d 820, 829 (1942):

[T]he Generd Assembly may . . . authorize the employment of other

counsd for the departments. ... [However, the Johnson court went on

to say] asthelegidature cannot abolish the office directly, it cannot do so

indirectly by depriving theincumbent of al of hissubgtantia prerogatives

or by practically preventing him from discharging the

substantial things appertaining to the office.

(Emphasis added).”

Thedecison of West Virginia sfoundersto haveachief legd officer for the State cannot
betreated asmerdy ardic from the past that hasno practica forceand vital importancein modern times
Tothe contrary, the Attorney Generd’ scondtitutionally established role of chief legd officer for the Sate
must be given as full an expression today asit was in the past.

Thefundamenta reason that al three branches of our State government must accord the

Officeof Attorney Genera and al condtitutiona officesgppropriate respect and dignity restsonthefact

See also Hansen v. Utah Retirement Bd., 652 P.2d 1332 (1982) (constitutional provision
thet attorney generd waslegd adviser to State officersdid not prevent independent State agenciesfrom
using non-attorney-genera lawyers); Woodhal v. Sate Highway Commission, 155 Mont. 32, 465
P.2d 818 (1970) (highway commission could hirenon-attorney-generd lawyerswithout ettorney generd
gpprova); Padgett v. Williams, 82 1daho 28, 348 P.2d 944 (1960) (L egidature could congtitutionaly
alow highway directorsto employ non-attorney generd lawyers). This Court concluded in West
Virginia Trust Fund, Inc. v. Bailey, 199 W.Va. 463, 485 S.E.2d 407 (1997) that the West Virginia
Trust Fund Act wasuncongtitutional becauseit alowed the Stateto invest in stocks, but that the Act did
not unconditutionaly impair the powers of the Treasurer. We declined to directly addresswhat duties
were inherent in the Treasurer’ s constitutional office, stating that the Legidature, subject to the
Condtitution, had substantial discretionwith respect to delinesting the specific duties of the Treasure.
Id., Syllabus Point 9.
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that the people, by their Congtitution, have spoken clearly and decisively in creating these offices. As
we stated in Sate ex rel. Brotherton v. Blankenship, 157 W.Va. 100, 119-120, 207 S.E.2d 421,
433 (1973):

Onmany occasionsit has been suggested to the peoplethat the election

of Secretary of State, Auditor, Treasurer, Commissioner of Agriculture

and Attorney Generd be eliminated and that the gppointment to such

officesbeleft to the discretion of the Governor. Asof thisdate such

concept has not been approved by the electorate and the Governor

cannot achievethat end without such gpprova. . . . It would defy redlity

and reason to say that [thesg] officers could conduct the busness of such

offices, asintended by the people, without any funds with which to

operate and personnel to assist them. [emphasis added]*®

It isaxiomatic that our Condtitution isaliving document that must be viewed in light of
modernredlities. “ Reasonable congtruction of our Condtitution. . . permitsevol ution and adjustment to
changing conditionsaswell asto avaried set of facts. . .. Thesolution [to problemsof congtitutiona
Interpretation] must befoundinastudy of the specific provison of the Congtitution and the best method
[under current conditions] to further advance the gods of the framersin adopting such aprovison.”
Randolph County Bd. of Educ. v. Adams, 467 S.E.2d 150, 163, 196 W.Va. 9, 22 (1995) (holding
that free textbooks aretoday required by the West Virginia Congtitution’ s guarantee of athorough

and efficient education, even though they were not required when the Constitution was adopted).

15 A West Virginiapoll inMarch 1989 resulted in 24% in favor and 63% opposed to abolishing
the dected Office of Attorney Generd. The Galup Opinion Poll Index: Palitical, Socia and Economic
Trends, pall information WV A31989.” (reported at Matheson, Scott, “ Condtitutiond Status& Role of
the Attorney General,” 6 U.Fla.J.L. & Pub. Pol’y 1, 28 n.145 (1993). In 1989, a proposed
amendment to the West Virginia Constitution that would have eiminated the el ected offices of
Commissioner of Agricultureand Secretary of State was rgjected by avote of 220,700t0 28,634. 1998
West Virginia Blue Book, page 410.
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Having carefully reviewed the specific provison of the Condtitution a issueintheindant
case, wemust undertake an effort to identify “the best method to further advancethe gods of theframers
inadopting” that providon, if the Stateisto find ajugt and workable solution to the difficult condtitutional
quandary presented to us by the casesub judice. Weshdl look first at how those godsand purposes
wereexpressed in the past, and then examinewha must bedoneto give effectiveand practica expresson
to those godsand purposesin the present. We are gtriving to discern what, under modern conditions,
fulfillsthe god and purposes of theframersof the Condtitution in creating the dective Office of Attorney
Generd. Inother words wearedriving to discern what aretheinherent or “core’ functionsof the State's
chief legd officer under modern conditions, thedimination of whichwould deprivetheofficeof itsability
to serve the goal and purposes for which it was created. In 1872-73, when our
Condtitution wasestablished, the sdif-evident * purposg’ of having acongtitutiondly-established Attorney
Genera wasto give to one accountable, eected public officia the responsibility for coordinating,
understanding, and conducting thelargemgority of the State! slegd business-- including research, advice,
and representation. Aswe have noted, thestatutory expression of that purpose gppearsclearly fromthe
firg enactment of law onthe subject by the Legidature after the Condtitution was adopted and islikewise
evident from virtually every subsequent enactment thereafter.

At the time of our Constitution’s adoption, West Virginia had a small central
government of limited respongihilities agovernment that in dmogt every indancewould hold and maintain
agngleperspectiveor pogtiononlegd issues Under modern conditions, however, our State government
Isabehemoth organization, comprised of scoresof agendies, officids, bureaus, authorities, commissons,
coundils, divigons, departments, agents, assodiaions, and public corporations. Many of theseentitiesare
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Innumerousrespectsindependent, but neverthe esshave sufficient State authority, direction, assstance,
or funding so as to make them “ State” entitiesin some or all circumstances.'’

In 1932, the Legidature amended and re-enacted what istoday W.Va. Code, 5-3-1
[1994], reiterating therespongbility of the Attorney Genera to providelegal counsdl to and represent
virtudly all State entitiesin litigation -- and, Sgnificantly, expresdy prohibiting the expenditure of public

fundsfor the provision of legd servicesto the State by any person other than the Attorney Generd,® a

"Todeermineif an entity isaState actor subject to conditutiond dutiesor restrictions, thenature
and extent of Stateinvolvement must be evauated so asto determineif itsactionsarefairly atributableto
the State.” Syllabus Point 4, West Virginia Trust Fund, Inc. v. Bailey, 199 W.Va. 463, 485 S.E.2d
407 (1997).

¥\W.Va. Code, 5-3-1[1932], 1932 Acts of the Legisature, Executive Session, chapter
2, stated:

(2) Theattorney generd shdl givehiswritten opinion and advice upon
questionsof law, and shd| prosecute and defend uiits, actions, and other
legal proceedings, and generally render and perform all other legal
sarvices, whenever required to do o, inwriting, by the governor, the
scretary of date, the auditor, the sate superintendent of free schoals, the
treasurer, the commissoner of agriculture, theboard of publicworks, the
tax commissoner, thestate archivigt and historian, the commissoner of
banking, the adjutant generd, the chief of the department of mines, the
superintendent of public safety, the board of control, the state road
commission, the workmen’ s compensation commissioner, the public
service commisson, or any other sate officer, board or commission, or
the head of any stateeducationd, correctiond, pend or e eemosynary
inditution; andit shall beunlawful from and &fter thetimethisact becomes
effectivefor any of the public officers, commissions, or other persons
above mentioned to expend any public funds of the date of West Virginia
for the purpose of paying any person, firm, or corporation for the
performance of any legd services. Provided, however, that nothing
containedinthisact shal impair or affect any existing vaid contracts of
employment for the performance of legal services heretofore made.

(2) Itshdl dsobedsotheduty of the attorney generd to render to the
president of the senate and/or the speaker of the house of delegates, a

(continued...)

20



statute that remains on the bookstoday. This statute vestsin the Attorney General awide-ranging
respongbility to adviseand represent virtudly every Stateentity inlitigation. Itisnotablethat W.Va. Code,
5-3-1[1994] couchesthe Attorney Generd’ sdutiesintermsof the Attorney Generd being “required” or
“requested” torender legd sarvicestotheofficersnamedtherain. A companion statute, W.Va. Code, 5-
3-2[1987], expredy requiresthat the Attorney Generd “shall appear” for the Statein dl litigation
inthisCourt or any federa court “inwhichthe Stateisinterested.” Additiond provisonsof that tatute

require the Attorney General also to “defend” State officers, etc.™

18(...continued)
written opinion or advice, upon any questions submitted to him by them
or either of them whenever heis requested in writing so to do.
(3) All actsor partsof actsin conflict with the foregoing acts, or any
parts thereof, are hereby repealed.

In 1991 this statute was amended to replace the chief of the department of mines with the
commissoner of thedivison of energy; to replacethe board of control with the gate commissoner of public
inditutions; and to replacetheworkmen’ scompensation commiss oner with thecommissoner of theburesu
of employment programs. 1991 Actsof the Legidature, chapter 16. Thesewereessentidly technica
amendmentsto reflect changesin governmenta structure and nomenclature. In 1994 the satute was
gmilarly amended to replacethe commissioner of thedivison of energy withthedirector of thedivison of
environmental protection, and to replace the sateroad commiss on with the commissoner of thedivison
of highways. 1994 Acts of the Legislature, chapter 61.

®W.Va. Code, 5-3-2 [1937] stated:

He [the attorney general] shal appear as counsd for the statein al
causes pending in the supreme court of apped’s, or in any federa court,
inwhichthedaeisinterested; he shall gopear in any causeinwhichthe
dateisinterested that ispending in any other court in the state, on the
written request of the governor, and when such gppearanceisentered he
ghdll take charge of and have control of such cause; heshdl defend all
actionsand procesdingsagang any daeofficerinhisofficid cgpacity in
any of thecourtsof thisstate or any of thefedera courts, whenthe gate
isnot interested in such cause againgt such officer, but shouldthe Sate be
Interested against such officer, he shall appear for the sate; he shall
inditute and prosecute dl civil actions and proceedingsin favor of or for

(continued...)
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Had these two gatutes been scrupuloudy observed over theyears, itisunlikely thet the
petition presently beforethis Court would ever havebeenfiled. However, asthe Attorney Generd’ sbrief
clearly demondrates, the Legidature has chosen to indirectly amend these gatutes by providing, in other

enactments, express authority for various State entities to hire additiona lega counsel not under the

19(....continued)

theuse of thestate which may be necessary intheexecution of theofficid
dutiesof any sate officer, board or commisson on the written request of
such officer, board or commisson; hemay consult with and advisethe
severd prosecuting atorneysin mattersrdating to the officia duties of
ther office, and may requireawritten report from them of the sateand
condition of the severd causes inwhich thegaeisaparty, pendinginthe
courtsof their respective counties, hemay requirethe severd prosecuting
attorneysto perform, within the respective countiesin which they are
elected, any of thelegd duties required to be performed by the attorney
genera, which are not incons stent with the duties of the prosecuting
atorneysasthelegd representativesof their respectivecounties, when
the performance of any such dutiesby the prosecuting attorney conflicts
with hisdutiesasthelegd representative of hiscounty, or for any reason
any proscuting atorney isdisqudified from performing such duties, the
atorney generd may requirethe prosecuting atorney of any other county
to perform such duties, in any county other than that in which such
prosecuting atorney iselected and for the performance of which duties
outddeof the county inwhich heisdected the prosecuting atorney shdl
bepad hisactud traveling and other expensesout of the gpropriation for
contingent expenses for the department for which such servicesare
rendered; he shall keep, in proper books, a register of all causes
prosecuted or defended by him in bendf of the Sate or itsofficersand of
the proceedings had in relation thereto, and deliver the sameto his
successor inoffice; heghdl presarveinhisofficedl hisofficia opinions
and publish the same in his biennial report.

In 1972 thissatute was amended to authorize the atorney generd under certain circumstancesto
ass g inthe prosecution of crimes committed by inmatesof Sate correctiond inditutions, 1972 Actsof the
Legidature, chapter 13; and in 1987 the statute was amended to authorize the attorney generd to
represent membersof the nationa guard in certain circumstances, 1987 Acts of the Legidature, chapter
13.
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direction of the Attorney Generd.”® Asnoted in thisopinion, seen.14, supra, at least afew of the
datutory authorizationsto State entitiesto hire and use lawyersother than those employed or gpproved
by the Attorney Genera have afairly long history to them.

Onereasonfor theaccumulaion of gatutes permitting the hiring and use of non-Attorney
Generd lawyersisamodt certainly thedeve opment of thelarge State government composed of diverse
Saeentities towhichweearlier dluded. These Stateentitiesengageinawidevariety of activitiesand
enterprises, oftenwith little or no contact or coordination with one another. Complex and specidized legd
Issuesareinvolved in nearly every entity’ sactivity; many entitiesreguireintensve, day-to-day, professond
legdl expertise, judgment, advice, and representation. Moreover, inanot insubstantial number of cases,
these diverse State entities have contrasting perspectives and interests, and may take different (even
competing or conflicting) lega pogitionsbeforetribuna s-- sometimesonimportant issuesinvolving Sate
rights and powers generally, citizen or business rights, etc. Under these circumstances, the
perceived need for specidized “in-house’ lega expertisein certainfiddsisunderstandable. Andina
government necessarily containing diverseentities, with diverse perspectives thereisaninherent tendency
to seek to bring aparticular entity’ slegd staff more under the direct employ and control of the State entity
-- tofurther theendsof oydty and accountahility to the State entity. Thistendency, however, may not
be parmitted to undermine the badc condtitutiond schemethat esablishesachief Statelegd officer with

central responsibility regarding the legal affairs of the State.

Some of these enactments, among them statutesthat arereferenced by the Attorney Generd’s
petition, acknowledge W.Va. Code, 5-3-2 directly or indirectly. Otherscontain no reconciliation
language. Still othersarenot separateenactments, but Smply gppropriationsfor the persona servicesof

lawyers.
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Whileprovidinglegd counsd and savicestoalargeand diverserange of Sateentitiesmay
betheoreticaly achievableunder asysemwherethe Attorney Generd’ sdirect employeesarethesoleand
exdudvelegd representativesand counsdorsfor every Stateentity inevery Stugtion, it cannot besaid that
suchasysemistheonly feasbleway to achievethisend. Moreover, wearenot cited to any authority,
from the collectivejurisprudence of anation wherethereare morethanforty voter-eected, conditutiond,
daeatorneysgenerd, whereadam of completeand exclusvejurisdiction over dl datelegd mettersby
an attorney genera hasbeen upheld. Nor do theauthorities, it should be noted, yield up any casethat
upholdsaclamof unfettered L egid ative discretion with respect to therole, powers, and duties of the
congtitutional Office of Attorney General .

Wedo not doubt thet the centrdized provison of legd servicestothe Stateby asingle
elected public officid wastheintent of theestablishment of the Office of the Attorney Generd in1872-73
-- when our State government was less complex and greatly reduced in 9ze, as compared to modern-day
dategovernment. However, to say thisisonly to Sate atautology thet, for purposes of our congtitutiond
andydsintheingant case, leadsnowhere. Asinthe caseof the condtitutional guaranteeof educationin
Randolph County Bd. of Educ., supra, to make our constitutional analysisin the instant case
meaningful, wemust identify theinherent, “core’ functionsof such centrdization that areboth vital and
viable under modern conditions.

Aswehavediscussad, onedigtinctive agpect of modern governmenta conditionsisthe

#The casesfrom other juristictionstha are dited in thisopinion areingtructive; however, in generd
thereis not an abundance of precedent on theissues arising in the instant case, suggesting that the
goplication of the principlesof accommodation, respect, and comity among affected branchesand officers
of government have usually operated to resolve such issues without litigation.
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presence of multiple State entitieswith varying perspectivesand interests. Under these conditions, if no
central legd officeissubstantially involved with thelegal sffairsof aStateentity, espedialy inlitigation, legal
decisonsmay be made by theentity (or by atribuna) that may well have broad effectson the State and
onother Stateentitiesgenerally -- without any awvarenessor input from potentidly affected Stateentities
that have no knowledge of thedecisons litigation, or issuesinvolved. Membersaf thisCourt haveonmore
than one occas on expressed concern that non-involvement of the Attorney Generd inlitigationinvolving
State entities can lead to “harm and damage to the State.” Sate ex rel. Affiliated Construction
Trades Council v. Vieweg, 205W.Va. 687, 700 n.6, 520 S.E.2d 854, 867 n.6 (1999) (Workman,
J., concurring); see also W.Va. Division of Environmental Protection v. Kingwood Coal Co.,
200 W.Va. 735, 755 n.1, 490 S.E.2d 823, 843 n.1 (Starcher, J., dissenting).”

We bdievethat under modern conditionsanecessary and vita function of the Siate schief
legd officer, the Attorney Geneard, isto assurethat a State entity’ slegd palicy (and particularly itsassartion
of legd pogtionsbeforetribunas) isformul ated in consultation and coordination with thelegd policy and
positions of other State entities.

Of course (and thispoint cannot be over-emphasi zed), eech Sate entity isentitied to fully

loyd, confidentia, conscientious, and zedouslega counsd in developing, asserting, and defending its

“See als0 the Statemeent that Justices Albright and Starcher add with their votes on petitionsfor
goped from lifeimprisonment sentences, dating their view thet this Court should accept and heer dl life
sentence gppedls, in part because the participation of the Attorney Generd in such gppea swould further
theendsof justice. Ingenerd, weobservethat the representation by the Attorney Generd’ sofficeon
behdlf of Stateentities(and theindependent submissonsof the Attorney Generd’ sOfficewhenthat office
has been asked to make submiss ons by this Court) have consistently been of the highest professiona
caliber.
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particular legdl perspective® But just asimportantly, each State entity -- and the State and her citizens
generdly -- are, pursuant to the constitutional structure established by the framers, entitled to a
governmentd sructurewhereinacentrd legd office, dong with providing day-to-day legd servicestoa
widerangeof State entities, can condder theissuesin agiven caseinlight of the broader interests of the
Sateandinview of theimpact on thefull range of State entities. Inour view, thisisacorefunctionof an
Attorney Generd’ s office that isessentia in modern times to achieve the condtitutiona purpose of the
framersin 1872-73 when they established a single, elected chief legal officer for the State.
D.

Based onall of theforegoing, wehold that theinherent congtitutiona functionsof the Office
of the Attorney Generd of the State of West Virginiaincdude: (1) to play acentrd rolein the provison of
day-to-day professond legd sarvicesto State officidsand entitiesin and associated with the executive
branch of government;? (2) to play acentral rolein ensuring that the adoption and assertion of legd palicy
and postionshy the State of West Virginiaand State entities, particularly beforetribunals, ismade only

after meaningful consderation of the potentid effectsof suchlegd palicy and postionsonthefull rangeof

ANherethe duty to make policy and enforcethe laws has been given to an executive agency, the
Attorney Generd’ s* primary respongbility [inhisroleaslega counsdor and representetive] isto provide
proper representation and competent counsel to the officer or agency on whose behalf he appears.”
Manchinv. Browning, 170 W.Va. a 790, 296 SE.2d at 920. “[T]he Attorney Generd’sroleinthis
capacity is not to make public policy in his own right on behalf of the State.” 1d.

#As contemplated by W.Va. Code, 5-3-1- and -2, and Manchin v. Browning, the Office of
the Attorney Generd, upon request, provides representation in litigation to stete officers, agenciesand
indrumentditiesto advancetheview of thelaw and factsof acasepropounded by the sate office, agency,
or ingrumentaity involved. Wheretwo or more such date entities assart differing or opposing viewsinthe
samelitigation, and request representation by the Office of the Attorney Generd, that officehasthe option
of providing assdant atorneys generd to such entities or any of them, or authorizing specid assgant
attorneys general from the private sector bar for any or al such entities.
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State entities and interests; (3) to assure that a congtitutiona officer who isdirectly elected by and
accountableto the people may expresshislega view on matters of Statelegd policy generally and
particularly before tribunals where the State is a party.

Additiondly, inlight of long-established Satutes, practice, and precedent recognizing thet
Stateexecutive branch and rd ated entitiesmay in some circumstancesemploy and uselawyerswho are
not employeesaf the Attorney Generd, we hold that such employment and use-- and satutes, rules, and
policies authorizing such employment and use -- are not per se or facially unconstitutional.

ThisCourt invitesthe executive branch entitiesinvolved intheindant case, the Legidature,
and the Attorney Generd to commenceafull review of the practicesthet have emerged over theyearswith
regardtotheuseof in-houselavyersby various Stateentities (and the hiring of private counsd to represent
the State interest in litigation, seefootnote 25.) The policy enunciated by the Legidaturein W.Va. Code,
5-3-1 and 2, addresses the public interest in (1) assuring aconsstent “legd policy” for the State; (2)
avoiding theundue expenditure of public fundsfor legd counsd outsdethe Office of the Attorney Generd;
and (3) recognizing the decision of the people of thisStateto have, intheory andinfact, an dected chief
legd officer of the State, answerabletothem a thepalls. Itisgppropriaiefor the Legidaureto undertake
areview of itsvariousenactmentsthat may present unresolved conflict with thelong-standing expressons
of condtitutiona purpose and public policy that arereflected in W.Va. Code, 5-3-1, et seq., in order to,
in thewords of the Preamble to our Condtitution, “seek diligently to promote, preserve and perpetuate
good government” for our State.

More often than not, the various occupants of the Office of Attorney Generd have been,

upon request, most cooperativewith variousexecutive agencieswho have advanced the need for in-house

27



counsd or, onaparticular occason, for representationin litigation by alawyer or lavyersoutsdethe Office
of the Attorney Generd, either by the usua or occasional use of “in-house” counsel or, on specid
occasions, private counsd.” Moreover, we have recognized that, on occasion, the Attorney General may
be unableto gppear inlitigation because of aconflict, or may berequiredto dlow representation of aState
agency by private counsd or by assstants between whom awal of client confidentiaity must be erected.
Neverthdess wea o recognizethat Attorneys Generd havehisoricaly performed their dear condtitutiond
duty to respond fully and adequately when requested by State entitiesto provide legal advice and
representation, and have the clear responsibility to continue doing so.

Theprinciplesof comity and mutua respect should govern the day-to-day operation of
theserelationships. Itisinherent inthe principlesof acongtitutionally divided executiveandinthe
separation of powersthat respectful cooperation and coordination are expected within the divided
executive and between the executive and legid ative branches, in the absence of the absolute necessty for

confrontation. Inthat vein, this Court should not be asked to serve as-- and consequently we seek to

ZAt thisjuncture, we make brief mention of theissueof theuseby Sateentitiesof lawvyerswho
are not state employees, see note 3 supra, including the hiring of private law firmsto represent such
entitiesin litigation, sometimes at substantia fees. The scopeand propriety of such practicewasnot fully
developed or addressed intheingtant case, but thegenerd principlesenunciated herein are gpplicableto
theemployment of privatelawyersby State entities, both for consultation and particularly for representetion
beforetribunals. Specificaly, to the extent that such apractice conflictswith the provisonsof W.Va.
Code, 5-3-2, which discouragesthat practice without the consent of the Attorney Generd, or operates
to prevent the Attorney Generd from fulfilling hiscondtitutiona role asthe State! schief legd officer, as
discussed herein, itisarguably statutorily and congtitutiondly offensve. Our invitation hereinto the
Legidaure and Executive to addressthe specifics of our governmental structurefor the provison of lega
sarvicesto State entities therefore extends to the issue of the employment of private lawyersby State
entities.
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avoid being -- areferee of the relations among constitutional equals.®

Having said that, we are neverthe ess of the opinion that caremust betakento accord to
the Attorney Generd thefull opportunity to perform hiscongtitutiond and gatutory duties. Wetherefore
holdthat to ensurethat the Officeof the Attorney Generd can performitsinherent congtitutiona functions,
the Legidaurehastheimpliat obligation to provide sufficent funding tothe office. Additiondly, no datute,
palicy, rule, or practicemay condiitutionally operate, doneor cumulativey, to limit, reduce, transfer, or
reassgn the duties and powers of the Office of the Attorney Generd in such afashion asto prevent that
office from performing its inherent constitutional functions.

Toimplement theforegoing, wefurther hald that in dl indanceswhen an executive branch
or rlaed State entity isrepresented by counsd before atribund, the Attorney Generd shdl gppear upon
the pleadings as an atorney of record; however, this requirement does not bar other counsd from aso
gopearing and acting inalegd capeadity for the Siate entity. The Attorney Generd additiondly hastheright
to appear asan intervenor as Attorney Generd on bendf of the Statein dl proceedingswhere the interest
of the State or aState entity isat issue, to assart the Attorney Generd’ sview of thelaw on behdf of the

State” Tomaintain aproper congtitutiona baance, however, thisright must dways be exercised with

%[U]nder the doctrine of least obtrusive [intrusive] remedy, this Court will not strike down
otherwise condtitutiond legidationwhenthereisan adequateremedy to prevent such legidaionfrombang
uncongtitutionally gpplied.” Sarcher v. Crabtree, 176 W.Va. 707, 709, 348 S.E.2d 293, 295 (1986)
(McGraw, J., dissenting, citationsomitted) (contending thet statute cregting family law masterscould be
applied in afashion that did not violate the Constitution).

“The Attorney Generd’ s gppearance on the pleadings necessarily implies his opportunity to consult
with the State entity, congstent with gpplicable rules of confidentidity and professond responsibility,
regarding themattersat issue beforethetribund. Leaving addethe exceptiona Stuation, an entity taking
or responding to legd action beforeatribund would ordinarily turnto the Attorney Generd to ascertain

(continued...)
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restraint and due respect by the State entity and the Attorney General.

V.
Conclusion

We have alimited record® before us, and for that reason, we decline to give any
condderation to the gpecific attorney postionsand Satutesthat areidentified inthe Attorney Generd’ s
petition -- with regard to their effects sparatdy or cumulaively, on the daility of the Office of the Attorney
General to perform its constitutional role.

Moreover, we are firmly convinced that with the foregoing principles having been
aticulated, the partiesin theingtant case now have both the tools and the duty to work together to address
and resolve specificissues, using principlesof accommodation, respect, and comity. Wethereforedeny

the specific relief requested by the Attorney Generd, but we grant thewrit as moulded by requiring the

Z(....continued)

whether that office can and will represent theentity. Asdiscussed supra, whenthe Attorney Generd is
providing actud legd representation to a State entity, he or sheisrequired under Manchin to represent
the entity’ spogdtion, and to provide alawyer thet the Attorney Generd in hisdiscretion seectsto perform
such representation. Inthe event that the Attorney Generd takes a different view of mattersbeforea
tribund than the State entity, the Attorney Generd’ sintervenor slanding permitsthe presentation of the
Attorney Generd’ sview. Intheevent that such Stuation arises, it isincumbent upon al partiestoexercise
their respective dutiesin such amanner asto respect the Rules of Professional Conduct and promote
the effective disposition of legal proceedings.

ror example, we havenofactud record regarding theattorney positionsin question. Additiondly,
ashoted supra a note 12, thelarge mgority of our nation’ sstates have dected Attorneys Generd. We
do not haveany record upon which any comparison could be made between the current Stuationin West
Virginiaandin these other jurisdictions-- acomparison that could shed further light ontheissuesraised
in the Attorney General’s petition.

30



petitioner and the party respondentsto be guided by theholdings st forthinthisopinion. If nonjudicid
resol ution of any specificissuesthat arise cannot be achieved using the principles of accommodation,
respect, and comity, the parties may seek further resolution again in court.

Writ Granted as Moulded.

*Exoept that wedo note, given the Attorney Generd’ sstatementsin hisreply brief, that the Public
Sarvice Commisson lawvyersand theadminidrative law judgesidentified in the petition are not subject to
the Attorney General’ s claims.
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Appendix

Executive Agencies Who Directly Employ Staff Attorneys Without the Consent of the

RUamey Seaarah (A mendeds
Agency Number of Attorneys | Total Annual Salary | Purported Statutory
Authorization
Administration 2 $128,008 W. Va. Code 5A-1-3
Auditor 2 $117,756 12-4-8a
Banking $114,852 31A-2-5(b) (2002)
Child Support 28 $1,224,099 48A-2-14
Enforcement
Concord College 1 $61,000 18B-1-8,
18B-2A-4
Consolidated Public 1 $74,880 5-10D-2(d)
Retirement System (Maximum annual
(retained by contract) compensation.)
Corrections 1 $49,836
Dentists and 2 $60,000
Hygienists, Board of
Development Office 1 $72,000 31-15-5,
31-15-6
Education, Department 3 $161,250
of
Employment Programs| 53 $2,662,113 21A-2-6,
(29 Employed as 21A-2-18,
ALJs, 24 as Staff 21A-7-20,
Lawyers) 23-1-1

¥Thistableisacompilation of thelisted agencies’ individual responsesto FOIA requests as of
August, 2000, supplemented with updated information from the Auditor’ sresponseto a FOIA request for
information derived fromthe Payroll Information System, asof July, 2001. Becausethe Auditor’ sresponse
could not be as complete asthe origina agency responses, some changes occurring since August, 2000,
maly not be properly reflected herein. After submission of thiscaseto the Court, the table was amended
to reflect newly enacted satutes authorizing the commissioners of Banking and Tax to hirein-house counsd
or to retain outside counsal without the consent of the Attorney General. It hasfurther been amended to
incorporate counsd retained by the Consolidated Public Retirement Board, on contract, asindicated in the
Board's Brief.
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Environmental 13 $723,344 22-1-6

Protection, Division of

Environmental Quality 1 $44,723

Boards (Employed as

Advisor/

Administrator)

Ethics Commission 1 $66,256 6B-2-2

Health and Human 13 $621,280 9-7-1,

Resources (excluding 16-5C-14,

Child Support 16-5D-14,

Enforcement) 16-5H-14,
16-5N-14

Health Care Authority 2 $138,132 16-29B-7

Higher Ed 1 $100,092 18B-1B-4

Highways 17 $926,120 17-2A-7

Housing Development 1 $75,504

Fund

Insurance 5 $223,461 33-2-3,

Commissioner 33-2-17

Labor, Division of $57,732

License Practical $53,911

Nurses, Board of

(Employed as Advisor/

Administrator)

L ottery Commission 2 $75,940

Marshall University 1 $110,000 18B-1-8,
18B-2A-4

Medicine, Board of 2 $85,544 30-3-7

Military Affairs and $56,512

Public Safety,

Department of

Motor Vehicles 2 $113,616

Pharmacy, Board of 1 $57,543

(Employed as Advisor/

Administrator)

Public Employees 1 $61,092

Insurance Agency




Public Service 30 $1,779,708 24-1-8

Commission (8

employed asALJs, 22

as staff attorneys)

Regional Jail and 1 $60,756

Correctional Facility

Authority

Shepherd College 1 $71,602 18B-1-8,
18B-2A-4

State Tax Division 12 $568,800 11-1-1a(2002)

Tax and Revenue, 1 $80,004

Department of

Treasurer 2 $120,084 12-4-8a

WV Northern 1 $61,920 18B-1-8,

Community College 18-2A-4

WV School of 1 $64,896 18B-1-8,

Osteopathic Medicine 18B-2A-4

WV State Police $45,720

WVU 5 $364,260 18B-1-8,
18B-2A-4

TOTAL: 217 $11,534,347

TOTAL

WITHOUT ALJs 180 $9,439,918

ATTORNEYSEMPLOYED BY THE ATTORNEY GENERAL

Attorney General's
Office

65

$3,507,879

W. Va Code
5-3-1 and 5-3-2,
etc




