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Chief Justice Davis delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “The West Virginia [Parole] Board . . . must act in away which is not
unreasonable, capricious, or arbitrary.” Syllabus point 3, Sateex rdl. Eadsv. Duncil, 196 W. Va.

604, 474 S.E.2d 534 (1996).

2. Principles of law devel oped in relation to pleaagreements between the Sate and

acrimina defendant apply with equa forceto written conditiona agresments entered between the West

Virginia Parole Board and a parolee.

Davis, Chief Justice:



Kevin Ray Gardner, petitioner (hereinafter referred toas™ Mr. Gardner”), filed thiswrit of
habeas corpus seeking rdlief from adecision by the West Virginia Parole Board, respondent' (hereinafter
referred to as* Parole Board”), revoking hisparole. Mr. Gardner contendsthat revocation of hisparole
wasunlawful becausehefulfilled aconditional agresment withthe Parole Board that precluded revocation

of hisparole. After reviewing the briefs and hearing oral arguments, we agree with Mr. Gardner.

l.
FACTUAL AND PROCEDURAL HISTORY
On or about June 1, 1995, Mr. Gardner pled guilty to the crime of burglary. Hewas
sentenced to oneto fifteen yearsimprisonment by the Circuit Court of Cabel County. The sentencewas
medeto run concurrently with aconviction and sentence Mr. Gardner recaived in the state of Ohioin 1995.
The Ohio sentence waas fiveto twenty-five yearsimprisonment for an aggraveted burglary conviction. Mr.

Gardner initially served both sentences in Ohio.

In 1998, Mr. Gardner wasparoled by Ohio and returned to West Virginia. Upon hisreturn to
West Virginia, Mr. Gardner wasimprisoned.” Hewas granted parolefrom hisWest Virginiasentencein

April of 2000.

Mr. Gardner also named the Division of Corrections as a respondent.

Mr. Gardner’ sbrief has raised issues concerning the legdlity of hisincarceration after being
returned from Ohio. However, this case was accepted by the Court solely on theissueof parole
revocation. Further, the record before this Court istotaly inadequate to addressthe merits of the other
Issues raised.



In September 2000, Mr. Gardner was stopped by adate trooper while driving amotor
vehide Mr. Gardner attempted tofleeimmediately after being stopped. However, Mr. Gardner wrecked
the car hewas driving and was apprehended. Shortly thereafter, Mr. Gardner was charged with
misdemeanor offensesthat induded battery onapalice officer, fleaing arest and causng property damege,

and striking an unattended vehicle.

Onor about December 6, 2000, parole violation chargeswerefiled agang Mr. Gardner
asaresult of the September incident. Instead of holding afind revocation hearing on the paroleviolaion
charges, the Parole Board entered awritten agreement with Mr. Gardner. Theagreement wasto restore
hisparole conditioned upon hishaving no other paroleviolaionsfor onemonth after itsexecution. The

actual period covered by the agreement was December 21, 2000, to January 21, 2001.*

Mr. Gardner committed no new paroleviolaionsduring the period of theagresment with
the Parole Board. On January 18, 2001, Mr. Gardner pled guilty to the three misdemeanor chargesthat
prompted theinitid pardlerevocation proceedings. Asaconssguenceof hisguilty pleato the misdemeanor

chargeson January 31, 2001, Mr. Gardner was charged with violating hisparole. A parolerevocation

*The record does not indicate why Mr. Gardner was stopped.

“During oral argument, counsel for the Parole Board attempted to assert that the conditional
agreement covered an ungpecified period of months. However, theagreement covered only one month.
Paragrgph 2 of the conditiond agreament sated: “ Thet the defendant shdl forfeit dl extraprivilegesfor one
month, with theexception of work, atermthat shal expire January 21, 2001. Upon successful completion
of thisnew conditiona time period of one month, the defendant shall continue hisprevious parole plan
without additional terms.”



hearing was held on April 26, 2001. On May 7, 2001, the Parole Board issued an order revoking Mr.
Gardner’sparole. Mr. Gardner filed arequest with this Court seeking astay of execution of the parole
revocation order pending an goped of thedecson. OnMay 23, 2001, this Court issued an order saying
the parolerevocation order. Then, Mr. Gardner filed the ingtant writ of habeas corpus chalenging the

parole revocation order.

.
STANDARD OF REVIEW

Thiscaserequiresthe Court toreview afind order of the Parole Board. Asagenerd rule
this Court will not digturb afind adminidrative order unlessit isclearly wrong. See Syl. pt. 1, Randolph
County Bd. of Ed. v. Scalia, 182 W. Va. 289, 387 S.E.2d 524 (1989). See also Phillipsv. Fox,
193W. Va. 657, 661, 458 S.E.2d 327, 331 (1995) (“Inreviewing challengesto. . . findingsand
conclusons. . . we gpply atwo-prong deferentid standard of review. Wereview thefind order andthe
ultimate digpogtion under an abuse of discretion gandard, and wereview the. . . underlying factua findings
under aclearly erronecusstandard. Questionsof law are subject to adenovo review.”). This Court made
clear in syllabus point 3 of Sateexrd. Eadsv. Duncil, 196 W.Va. 604, 474 S.E.2d 534 (1996) that
“[tIheWest Virginia[Parole] Board ... must act in away which is not unreasonable, capricious, or

arbitrary.”



[11.
DISCUSSION
Mr. Gardner contendsthat heentered avdid written agreement with the Parole Board thet
required the Parole Board refrain from revoking his parole for the September 2000 arrest, conditioned
upon hishaving no further parole violationsduring the period from December 21, 2000, to January 21,

2001.°

*Subsequent to filing aresponseto theruleto show causeissued by this Court, the Parole Board
filed amotion sasking to dismissthematter asmoot. The motion was basad upon thefact thet Mr. Gardner
was arrested on September 28, 2001, for DUI. Asaresult of thisarrest, anew parole revocation
proceeding was commenced againg Mr. Gardner. On December 5, 2001, the Parole Board revoked Mr.
Gardner’ sparole based upon the arrest for DUI. The Parole Board contendsinits motion to dismissthet
theissueof thevalidity of thefirgt parolerevocationisnow moot, because Mr. Gardner committed new
actsthat warranted the second parolerevocation. This Court has observed generaly that “*[m] oot
questions or abstract propositions, the decision of which would avail nothing in the determination of
controverted rights of personsor of property, are not properly cognizableby acourt.” SyllabusPoint 1,
Sateexrd. Lillyv. Carter, 63W. Va. 684, 60 S.E. 873 (1908).” Syl. pt. 5, West Virginia Educ.
Ass'nv. Consolidated Pub. Ret. Bd., 194 W. Va. 501, 460 S.E.2d 747 (1995).

Mr. Gardner filed aresponseto themotionto dismiss. The response has made numerous
dlegaionsastowhy theingtant proceadingisnot moot. Oneof Mr. Gardner’ salegationsappearsto have
merit. Mr. Gardner dlegesthat hewas not convicted of DUI, because*[t]he chargeswere dismissed
December 20, 2001.” 1t hasaso been dleged by Mr. Gardner that the chairman of the Parole Board
informed him that the second parol e revocation order would be dismissed upon receipt of thedismissal
order of theDUI charges. However, according to Mr. Gardner, the chairman of the Parole Board changed
hismind and hasindicated the Parole Board would not act on dismissing the sscond parale revocation until
the instant proceeding has been decided.

Althoughwe make no ruling on thevdidity or atusof the sscond parolerevocation, we
arecf theopinion that the question of thevdidity of thefirst parolerevocationisnot moot. Inview of the
possibility that Mr. Gardner may in fact sucoceed in having the second parole revocation order dismissed,
thiswould il leaveintact thefirst parolerevocation order. Wethereforedeny themotion to dismissfiled

(continued...)



In searching for guidance in resolving issues surrounding the effectsand implications of an
agreement entered into by the Parole Board and a parolee, we obsarve that thereisaclosereaionship
between thistype of an agreement and apleaagreement. Indeed, the mgor difference betweenthesetwo
typesof agreementsisthat apleaagreement isnot vaid until accepted by atrid court. See Syl. pt. 3,in
part, Sate ex rel. Brewer v. Starcher, 195 W. Va. 185, 465 S.E.2d 185 (1995) (“ Although the
partiesin crimina proceedings have broad discretion in negotiating the terms and conditions of aplea
agreement.. . ., thedecson whether to accept or rgect apleaagreament isvested dmost exclusvely with
thecircuit court.”). Becausethesetwo typesof agreementsare so Smilar in useand effect, wefind that
the law gpplicableto each should bethe same. Consequently, we hold that principles of law devel oped
inrelationto pleaagreementsbetween the Stateand acriminal defendant gpply with equd forcetowritten
conditiona agreementsentered betweentheWest VirginiaParoleBoard and aparolee. Accordingly, to
resolve theissuesraised in connection with the parole agreement before us, welook to principlesthat are

applicable to a plea agreement between the State and a criminal defendant.

We have recognized that “[a]sametter of crimind jurisprudence, apleaagreement is
subject to principlesof contract law insofar asitsgpplication insuresadefendant recavesthat towhich he
Isreasonably entitled.” Sateexrel. Brewer v. Sarcher, 195 W.Va 185, 192, 465 S.E.2d 185, 192
(1995). Suchagreementsrequire”ordinary contract principlesto besupplemented with aconcernthat the

bargaining and execution process does not violate the defendant’ sright to fundamentd fairnesy.|” Sate

>(....continued)
by the Parole Board.



V. Myers, 204 \W.Va. 449, 458, 513 S.E.2d 676, 685 (1998). ThisCourt madeclear in syllabuspoint
4 of Myers, in part, that “[w]hen adefendant entersinto avalid pleaagreement with the State. . ., an
enforcegble ‘right’ inuresto both the State and the defendant not to have the terms of the pleaagreement
breached by ether party.” See Sateexrd. Gray v. McClure, 161 W.Va 488, 492, 242 SE.2d 704,
707 (1978) (“Therulewefollow . . . isthat aprosecuting attorney . . . isbound to theterms of aplea
agreament oncethe defendant entersapleadf guilty or otherwiseactsto hissubdantid detriment inrdiance
thereon.”). Wehavefurther recognized that “*[d] ue process concernsariseinthe process of enforcinga
pleaagreement.”” Myers, 204 W.Va at 457, 513 SE.2d a 684 (quoting Satev. Smith, 207 Wis.2d
258, 558 N.W.2d 379, 385 (1997)). Furthermore, in Gray we noted that “[p]ermitting the prosecution
to breach a plea bargaining agreement has been characterized as ‘ extremely detrimental to the
administration of justiceif it should be established.’” Gray, 161 W.Va at 491, 242 SE.2d a 706
(quoting Peoplev. Sciliano, 185 Misc. 149, 152, 56 N.Y .S.2d 80, 82 (1945)). Thus, “whenaplea
restsin any significant degree on apromise or agreement . . . so that it can be said to be part of the
inducement or congderation, such promise must befulfilled.” Santobellov. New York, 404 U.S. 257,

262, 92 S.Ct. 495, 499, 30 L.Ed.2d 427 (1971).

Under theaboveprinciples, the Parole Board and Mr. Gardner werebound by theexpress
termsof their written agreement. Pursuant to that agreement Mr. Gardner had to remain free of any
violation of hisparole during the period from December 21, 2000, to January 21, 2001. Mr. Gardner

fulfilled hisend of theagreement. SeeSyl., inpart, Satev. Ward, 112W.Va 552, 165 SE. 803 (1932)
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(“Anagreement between [the State] and anaccusad . . . should be upheld ordinarily when the accused hes
fulfilled hispart of theagreement.”). TheParole Board, however, breached itsend of the agreement by
revoking Mr. Gardner’ s parolefor conduct occurring before December 21, 2000. See Myers, 204
W.Va a 459, 513 SE.2d a 686 (“If the State fail sto uphold its commitment under apleaagreement by

breaching a promise upon which a guilty pleais based, the resulting conviction simply cannot stand.”).

The Parole Board has offered two implausible argumentsto justify itsviolation of the
agreament. Frd, the Pardle Board contendsthat the guillty pleaentered by Mr. Gardner was different from
the paroleviolation charges. Itisthe podtion of the Parole Board that the parole violation chargesdid not
incdlude pleading guilty to the offenses of September 2000, thus, the guilty pleawasnew. Thiscontention
iIsmeritless. The paroleviolation charges brought against Mr. Gardner were based upon offenses
committed by him during the September 2000 incident. Thefact that Mr. Gardner eventud|ly pled guilty
to those offenses did not somehow transform such offensesinto new offenses. Werethis Court to dlow
the Parole Board to make such agreements and violate them in the manner donein this case, the Parole
Board would havefreereignto entice paroleesto plead guilty to offensesunder thebdief that their parole
would not thereby berevoked. Infact, the Parole Board could then revokethelr parole under theguise

of new and different parole violation charges based upon a plea of guilty to pending charges.

Anather arlgument mede by the Parole Board isthat the agreement meadewith Mr. Gardner
only precluded the ParoleBoard from going forward with the parolerevocation chargesinitidly filed. The

Parole Board contends that nothing in the agreement precluded the Division of Correctionsor the
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Southwestern Regiona Parole Services Officefrom bringing chargesagaingt Mr. Gardner because of his
guilty plea. Wefind thisargument untenable. Oncethe Parole Board entered such an agreement with Mr.
Gardner, that agreement bound dl State entitiesthat may havehad authority tofileparoleviolaion charges

against Mr. Gardner.

In syllabuspoint 8 of Brewer, we noted, in part, that “[t]here aretwo possibleremedies
for abroken pleaagreement--gpecific performance of the pleaagreement or permitting the defendant to
withdraw hisplea” Intheingtant proceeding, Mr. Gardner is entitled to specific performance of the

agreement he made with the Parole Board.

V.
CONCLUSION
Theparolerevocation order agang Mr. Gardner, dated May 7, 2001, isdeemed void and

unenforceable. The Court’s mandate shall issue forthwith.

Writ granted as moulded.



