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SYLLABUSBY THE COURT

1 “A circuit court’s entry of summary judgment is reviewed de novo.”
Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

2. “A motion for summary judgment should be granted only wheniit isclear
that there is no genuine issue of fact to be tried and inquiry concerning the facts is not
desirable to clarify the application of the law.” Syllabus Point 3, Aetna Casualty & Surety Co.
v. Federal Ins. Co. of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963).

3. “Where an offer of optional coverage is required by statute, the insurer
has the burden of proving that an effective offer was made, and that any rejection of said offer
by theinsured was knowing and informed.” SyllabusPoint 1, Biasv. Nationwide Mut. Ins. Co.,
179 W.Va. 125, 365 S.E.2d 789 (1987).

4. “When an insurer is required by statute to offer optional coverage, itis
included in the policy by operation of law when the insurer failsto prove an effective offer and
aknowing and intelligent rejection by theinsured.” Syllabus Point 2, Bias v. Nationwide Mut.

Ins. Co., 179 W.Va. 125, 365 S.E.2d 789 (1987).



Per Curiam:

This case is before this Court upon appeal of afinal order of the Circuit Court
of Raleigh County entered on March 15, 2001. In that order, the circuit court granted
summary judgment in favor of the appellee and defendant bel ow, Nationwide Mutual Insurance
Company (hereinafter “Nationwide”) in this declaratory judgment action arising out of an
automobile accident which was filed by the appellant and plaintiff below, Sheryl Lynn Jewell
(hereinafter “Jewell”).! Jewell alleged that Nationwide failed to make a “commercialy
reasonable’ offer of additional, optional uninsured motorist coverage to her when she applied
for automobile liability insurance, and therefore, should be ordered to provide her with the

maximum uninsured motorist coverage required to be offered by law.

In this appeal, Jewell contends that genuine issues of material fact exist
precluding summary judgment in favor of Nationwide. Jewell aso contends that the circuit
court erred by not granting her motion for summary judgment. This Court has before it the
petition for appeal, the entire record, and the briefs and argument of counsel. For the reasons
set forth below, the final order is reversed, and this case is remanded to the circuit court for

further proceedings consistent with this opinion.

Jewell also filed a negligence claim against defendant Lisa Ford for personal
injuries she suffered in the automobile accident. In addition, she made a clam of bad
faith/unfair trade settlement practices against Nationwide. The trial court bifurcated these
claims from the declaratory judgment action and issued a stay pending its resolution.
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Jewell was injured in an automobile accident on February 16, 2000, when her
vehicle was struck by Lisa Ford, an uninsured motorist. Jewell was driving a 1996 Suzuki
Sidekick insured by Nationwide. Jewell’ sinsurance policy, which shefirst obtained on August
12, 1996, provided uninsured motorist coverage limits of $25,000 per person for bodily injury

liability, $50,000 per occurrence for bodily injury liability, and $25,000 for property damage.

Following the accident, Jewell made aclaim for the uninsured motorist benefits.

Shethen discovered that her coverage was inadequate and asserted that Nationwide had failed
to make a commercially reasonable offer of higher limits of uninsured motorist coverage. On
August 15, 2001, Jewell filed suit in the Circuit Court of Raleigh County alleging, inter alia,
that Nationwide, having failed to make a commercially reasonable offer with regard to
uninsured motorist coverage, was obligated to provide uninsured motorist coverage to her in
the amount of $100,000 per person, $300,000 per accident, and $50,000 for property damage.
Both parties filed motions for summary judgment on the coverage issue. By

order dated March 7, 2001, the circuit court granted Nationwide' s motion and denied Jewell’ s
motion. On March 15, 2001, the circuit court entered an amended order which incorporated
the March 7, 2001 rulings and rendered final judgment on behalf of Nationwide. This appeal

followed.



We begin our analysis of this case by setting forth our standard of review. In
Syllabus Point 1 of Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994), this Court
stated that “[a] circuit court’s entry of summary judgment is reviewed de novo.” Pursuant to
Rule 56 of the West Virginia Rules of Civil Procedure, summary judgment is required when
the record shows that there is “no genuine issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.” In Syllabus Point 3 of Aetna Casualty &
Surety Co. v. Federal Ins. Co. of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963), this
Court held that “[a] motion for summary judgment should be granted only wheniit is clear that
there is no genuine issue of fact to be tried and inquiry concerning the facts is not desirable
to clarify the application of the law.” With these standards in mind, we now consider the
parties’ arguments.

Jewell first claims that genuine issues of material fact exist as to whether
Nationwide made a commercially reasonable offer of uninsured motorist coverage up to the
amounts required to be offered by law. Jewell also argues that genuine issues of material fact
exist as to whether she made a knowing and intelligent rejection of higher limits of uninsured
motorist coverage. Thus, she contends that the circuit court erred by granting summary

judgment in favor of Nationwide.



W.Va. Code § 33-6-31(b) (1995)* mandates that each policy of automobile
insurance provide an option to the insured to purchase uninsured motorist coverage with limits

which are above the mandatory uninsured coverage requirement.® In Syllabus Point 1 of Bias

AW.Va. Code § 33-6-31 was amended in 1998; however, no changes were made
to subsection (b).

*W.Va. Code § 33-6-31(b) provides:

Nor shall any such policy or contract be so issued or delivered
unlessit shall contain an endorsement or provisions undertaking
to pay the insured all sums which he shall be legally entitled to
recover as damages from the owner or operator of an uninsured
motor vehicle, within limits which shall be no less than the
requirements of section two, article four, chapter seventeen-d of
this code, as amended from time to time: Provided, That such
policy or contract shall provide an option to the insured with
appropriately adjusted premiums to pay the insured all sums
which he shall be legally entitled to recover as damages from the
owner or operator of an uninsured motor vehicle up to an amount
of one hundred thousand dollars because of bodily injury to or
death of one person in any one accident and, subject to said limit
for one person, in the amount of three hundred thousand dollars
because of bodily injury to or death of two or more persons in
any one accident and in the amount of fifty thousand dollars
because of injury to or destruction of property of othersin any
one accident: Provided, however, That such endorsement or
provisions may exclude the first three hundred dollars of property
damage resulting from the negligence of an uninsured motorist:
Provided further, That such policy or contract shall provide an
option to the insured with appropriately adjusted premiumsto pay
theinsured all sums which he shall legally be entitled to recover
as damages from the owner or operator of an uninsured or
underinsured motor vehicle up to an amount not less than limits
of bodily injury liability insurance and property damage liability
insurance purchased by the insured without setoff against the
insured’s policy or any other policy. Regardiess of whether
motor vehicle coverage is offered and provided to an insured
(continued...)



v. Nationwide Mut. Ins. Co., 179 W.Va. 125, 365 S.E.2d 789 (1987), this Court held that
“Iw]here an offer of optional coverage is required by statute, the insurer has the burden of
proving that an effective offer was made, and that any rejection of said offer by the insured was
knowing and informed.” This Court further held that “[w]hen an insurer isrequired by statute
to offer optional coverage, it isincluded in the policy by operation of law when the insurer
fails to prove an effective offer and a knowing and intelligent rejection by the insured.”

Syllabus Point 2, Bias.

¥(...continued)

through a multiple vehicle insurance policy or contract, or in
separate single vehicle insurance policies or contracts, no insurer
or insurance company providing a bargained for discount for
multiple motor vehicles with respect to underinsured motor
vehicle coverage shall be treated differently from any other
insurer or insurance company utilizing a single insurance policy
or contract for multiple covered vehicles for purposes of
determining the total amount of coverage available to an insured.
“Underinsured motor vehicle’” means a motor vehicle with
respect to the ownership, operation, or use of which there is
liability insurance applicable at the time of the accident, but the
limits of that insurance are either: (i) Less than limits the insured
carried for underinsured motorists coverage; or (ii) has been
reduced by payments to others injured in the accident to limits
less than limits the insured carried for underinsured motorists
coverage. No sums payable asaresult of underinsured motorists
coverage shall be reduced by payments made under the insured’s
policy or any other policy.



Pursuant to W.Va. Code § 33-6-31d(a) (1993), optiona limits of uninsured
motorist coverage must be offered to the insured on aform which is prepared by the insurance
commissioner.* In addition, W.Va. Code § 33-6-31d(b) states, in pertinent part:

The contents of aform described in this section which has been
signed by an applicant shall create a presumption that such
applicant and all named insureds received an effective offer of the
optional coverages described in this section and that such
applicant exercised a knowing and intelligent election or
rejection, as the case may be, of such offer as specified in the
form.

In granting summary judgment in favor of Nationwide in this case, the circuit court stated as
follows:

Upon examination of the documents referred to in the findings of

fact, the Court concludes, as a matter of law, that the Nationwide

Insurance agent made an offer of optional uninsured motorist
coverage to the plaintiff in a commercially reasonable manner.

*W.Va. Code § 33-6-31d(a) provides:

Optional limits of uninsured motor vehicle coverage and
underinsured motor vehicle coverage required by section
thirty-one [§ 33-6-31] of this article shall be made available to
the named insured at the time of initial application for liability
coverage and upon any request of the named insured on aform
prepared and made available by theinsurance commissioner. The
contents of the form shall be as prescribed by the commissioner
and shall specifically inform the named insured of the coverage
offered and the rate calculation therefor, including, but not
limited to, all levels and amounts of such coverage available and
the number of vehicleswhich will be subject to the coverage. The
form shall be made available for use on or before the effective
date of this section. The form shall allow any named insured to
waive any or al of the coverage offered.



The agent provided the plaintiff with a form which clearly set
forth the nature of the coverage offered and the applicable limits
of the coverage offered. The form clearly and unambiguously
offered the plaintiff the option of purchasing additiona uninsured
motorist coverage up to the limits of $100,000/300,000/50,000
as required by statute. The plaintiff signed the form directly
below the following statements:. “I have read the IMPORTANT
NOTICE, attached, on Uninsured motor vehicle coverage and
understand how this coverage works. | have been given the
opportunity to select the optional limits of Uninsured motor
vehicle coverage listed above and have selected the coverage that
matches the box | have checked.”

While it is undisputed that Nationwide made an offer of optional uninsured
motorist coverage to Jewell using the insurance commissioner’s form, this Court finds that
there are genuine issues of material fact regarding whether Nationwide completed the form
in such amanner that an effective offer was made and thus, whether Jewell made aknowing and
intelligent waiver of the additional, optional uninsured coverage. Although Jewell signed the
form presented to her by Nationwide, she did not select any type of coverage by checking abox
astheforminstructed. Nationwide argues that the absence of acheck mark on the form beside
any of the additional coverage amounts offered means that Jewell selected her present

coverage for uninsured motorist benefits. We do not agree.

Pursuant to W.Va. Code § 33-6-31(b), an insurer isrequired to offer an insured
the option of purchasing uninsured motorist coverage in the amount of $100,000 per person,

$300,0000 per accident, and $50,000 for property damage per accident and the option to



purchase uninsured motorist coverage up to the dollar limits of the insured’ s liability coverage.
See note 3, supra. In the case sub judice, Nationwide clearly offered Jewell uninsured
motorist coverage in the amount of $100,000/$300,000/$50,000. This coverage and the
applicable premium were listed under the “optional limits’ section of the form. However,
Jewell’s “present coverage” of $25,000/$50,000/$25,000 was not listed under the “optional
limits” section. Since Jewell’s present coverage was not listed under the “optional limits”
section of the form, we believe that a genuine issue of material fact exists as to whether an
effective offer of optional uninsured motorist coverage was made in accordance with W.Va.
Code 8 33-6-31(b). Furthermore, even if an effective offer of optional uninsured motorist
coverage was made to Jewell, we believe that a genuine issue of material fact exists asto
whether she made a knowing and intelligent waiver of the additional, optional coverage. As
discussed above, athough Jewell signed the form, she did not indicate on the form that she was
choosing her present coverage. Therefore, we find that the circuit court erred by granting

summary judgment in favor of Nationwide.

Inlight of our finding that genuine issues of material fact exist, we further find
Jewell’ s contention that the circuit court should have granted summary judgment in her favor
to be without merit. Obvioudly, if genuine issues of materia fact preclude summary judgment
in favor of Nationwide, they also preclude summary judgment in favor of Jewell. Therefore,

we remand this case to the circuit court for further proceedings.



We note though that should Nationwide fail to prove that an effective offer of
optional coverage was made and/or that there was a knowing and intelligent rejection by the
insured, the coverage is included in the policy by operation of law. Syllabus Point 1, Bias,
supra. Inaddition, “W.Va.Code 33-6-31(b) [1988], mandates that when an insurer fails to
prove an effective offer and a knowing and intelligent waiver by the insured, the insurer must
provide the minimum coverage required to be offered under the statute.” Syllabus Point 2,

Riffle v. Sate Farm Mut. Auto. Ins. Co., 186 W.Va. 54, 410 S.E.2d 413 (1991).

Accordingly, for the reasons set forth above, the final order entered on March
15, 2001, isreversed, and this case is remanded to the Circuit Court of Raleigh County for
further proceedings consistent with this opinion.

Reversed and remanded.



