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SYLLABUSBY THE COURT

1. “Interpreting agatute or an adminigrativerule or regulation presantsapurdy legd
guestion subject tode novo review.” Syllabus Point 1, Appalachian Power Co. v. Sate Tax Dept.
of West Virginia, 195 W.Va. 573, 466 S.E.2d 424 (1995).

2. “Any rulesor regulaionsdrafted by an agency must faithfully reflect theintention
of the Legidature, asexpressed in the controlling legislation. Where a statute contains clear and
unambiguous language, an agency’ srulesor regulations must give that language the same clear and
unambiguousforce and effect that the language commandsinthegtaiute” Syllabus Point 4, Maikotter
v. University of W.Va. Bd. of Trustees, 206 W.Va. 691, 527 S.E.2d 802 (1999).

3. “Itisfundamentd law thet theLegidaturemay ddegateto anadminidraiveagency
the power to makerulesand regulationsto implement the statute under which the agency functions. In
exerdgng that power, however, an adminidrativeagency may notissuearegulationwhichisincongstent
with, or which aters or limitsits statutory authority.” Syllabus Point 3, Rowe v. W.Va. Dept. of
Corrections, 170 W.Va. 230, 292 S.E.2d 650 (1982).

4, “A datute, or an adminigrativerule, may not, under the guise of ‘ interpretation,’
be modified, revised, amended or rewritten.” Syllabus Point 1, Consumer Advocate Div' nv. Public
Service Comm'n, 182 W.Va. 152, 386 S.E.2d 650 (1989).

5. Thejudicary isthefind authority onissuesof datutory condruction, and weare
obliged to reject administrative constructions that are contrary to the clear language of a statute.

6. “Intheabsence of any definition of theintended meaning of wordsor termsused

inalegidativeenactment, they will, intheinterpretation of theact, begiventheir common, ordinary and



accepted meaning in the connection inwhich they areused.” SyllabusPoint 1, Minersin General
Group v. Hix, 123W.Va. 637, 17 S.E.2d 810 (1941), overruled on other grounds by Lee-Norse
Co. v. Rutledge, 170 W.Va. 162, 291 S.E.2d 477 (1982).

7. Any salesof property or servicesdirectly used or consumed inthe business of
tranamitting netural gasby pipdine, whether the naturd gasbeing tranamitted in the pipdineisowned by
the business owner or not, are exempt from the consumer salestax under W.Va. Code, 11-15-9(7)

[1985] and W.Va. Code, 11-15-9(g) [1987].



Starcher, Justice:

Inthisapped from the Circuit Court of Harrison County, gppellant CNG Trangmisson
Corporation (*CNG”") chalengesthecircuit court’ sruling uphol ding assessmentsagainst CNG for
consumer sales taxes imposed by the Tax Commissioner of the State of West Virginia (“ Tax
Commissoner”). Thetaxeswere assessed upon CNG' s purchase of goodsand servicesthat wereused
In the transmission of natural gas owned by CNG.

After careful condderation, wereversethedreuit court’ sruling, and find that the Satutes
in effect at thetime of CNG'’ s purchases exempted the purchase of goods and servicesused in the
trangmisson of naturd gasfrom the consumer sdestax, whether or not CNG owned the naturd gasthat

was being transmitted.

l.
Facts & Background

Theingant caseinvolvestheinterpretation of severd tax Satutes' that exempt companies
inthebusnessof the“tranamisson” of naturd gasthrough apipdinefrom paying consumer sdestax on
the purchase of goodsand sarvicesthet are usad to conduct that business: The Tax Commissoner digoutes

CNG’s claim to have the status of a company in the business of transmission.

The rdevant satutes, and regulations by the Tax Commissioner to implement the Satutes, are
discussed in detail in Section 111, infra.



Between January 1986 and September 1993, CNG was engaged in the business of
transporting natura gasthroughitspipdinesystem, both within and without the State of West Virginia
CNG wasa sointhe businessof making wholesalesaesof “ company-owned” natural gasthat CNG
bought from other suppliers? To sdl this company-owned naturd gas, CNG would trangport the naturd
gas to a subsequent purchaser through its pipeline system.

TheTax Commissoner, inanaudit of CNG ' srecords, found that between Jenuary 1, 1986
and September 30, 1993, from 5% to 13% of the natural gas flowing through CNG' s pipelineswas
company-owned; theremaining 87%to 95% of the natura gasbe onged to other companies® The Tax
Commissioner took the position that thetransportation of company-owned naturd gasfor saleto others
by CNG could not to beincluded in the statutorily tax-exempt activity of “transmisson.” The Tax
Commissioner concluded that, between 1986 and 1993, CNG should have paid sdestax on 5%t0 13%

of al goods and sarvices purchasad and used to transport naturd gasthrough CNG ' spipdlines® Withthe

“Atissueintheingtant caseis* company-owned” or “wholesde’ gas, whichisnaura gasthat the
company purchased fromasupplier or an upsream pipdine. CNG would tekeactud titleto thenaturd
gasand then subsequently resd| it. However, theterm doesnot indude gas produced by CNG fromwells
which it owned.

*After September 30, 1993, pursuant to FERC Order 636, CNG ceased carrying any company-
owned natural gas across and through its pipeline system.

“Theitems deemed partidly taxable by the Tax Department indude goods Such as pipes, valves,
gauges and pressure controllers, and sarvices such as aerid monitoring, oil andyssand road repair. The
tax examiner concluded that, varying from year to year, between 5% and 13% of thetota price of the
goods and services purchased were not exempt from salestaxes. Thetax statutes support the Tax
Commissoner’ sauthority to goportion taxes between exempt and non-exempt purchasesin thismanner.
See W.Va. Code, 11-15-9e[1987].



addition of interest, on February 25, 1998, CNG was assessed with atotal salestax liability of
$266,601.94.

After recaving natification of thetax assessment, CNG paid thetax lighility and timdy filed
apdtitionfor resssessment. By adedison dated February 22, 2000, an Adminigrative Law Judge (“ALJ’)
found that CNG waslidbleto the State of West Virginiafor taxes rdated to the purchase of goods and
sarvicesused in connection with itstransgportation of company-owned natural gasbetween January 1,
1986, and September 30, 1993. CNG subsequently sought judicid review of thedecisonintheCircuit
Court of Harrison County. Inan order dated January 22, 2001, thecircuit court affirmed the ALJ sruling.

CNG now appeals the circuit court’ s order.

.
Sandard of Review

The partiesagreethat thiscaseinvolvestheinterpretation of severa tax statutesand
presentsapure question of law. “Interpreting agtatute or an adminigtrativerule or reguletion presentsa
purdly legd question subject todenovo review.” Syllabus Point 1, Appalachian Power Co. v. Sate

Tax Dept. of West Virginia, 195 W.Va. 573, 466 S.E.2d 424 (1995).

[1.
Discussion

Atissueintheindant caseisthe Tax Commissone’ sinterpretation of severd dautes, in

effect between January 1986 and September 1993, that exempted from the consumer salestax goodsand



sarvicesthat were purchasad and directly used or consumed in the business of the“transmisson” of neturd
gas.

Thefirst statute, W.Va. Code, 11-15-9(7) [1985]°, was effective between January 1,
1986, and June 30, 1987, and provided the following exemption from the consumer sales tax:

Sales of property or servicesto persons engaged in this statein the

businessof .. . tranamission. . . Provided, That the exemption herein

granted shall apply only to services, machinery, suppliesand materias

directly used or consumed in the businesses or organizations named

above, and shall not apply to purchases of gasoline or special fuel[.]
Thisgaute did not specificdly definetheterm “tranamisson,” nor did theregulaionsenacted by the Tax
Commissoner defineor limittheterm “tranamisson.” Furthermore, no language was contained in elther
the satuteor the Tax Commissioner’ sregul ations regarding the transportation of company-owned
natural gas by the owner of the transmission business.

Effectiveduly 1, 1987, the Legidaure subgstantially dtered the rdlevant tax statutes, and
enacted changesthat remained in effect through 1993. The Statute above was changed toW.Va. Code,

11-15-9(g) [1987],° and was amended to read as follows:

AW.Va. Code, 11-15-9(7) was passed by the Legidature in 1985, and was amended in 1986.
The pertinent language remained the samein both Satutes. See 1985 Acts of the Legidature, ch. 115;
1986 Acts of the Legislature, First Extraordinary Session, ch. 22.

*Thisstatutewasrevised twicein 1989, twicein 1990, and again revised in 1991, 1992, and 1993.
See 1989 Acts of the Legidlature, ch. 201; 1989 Acts of the Legislature, First Extraordinary
Session, ch. 2; 1990 Acts of the Legidature, ch. 175; 1990 Acts of the Legislature, Third
Extraordinary Session, ch. 5; 1991 Acts of the Legidature, ch. 164; 1992 Acts of the
Legidature, ch. 207; and 1993 Acts of the Legislature, ch. 156. The statute has been revised
severa times since, and may now be found at W.Va. Code, 11-15-9(b)(2) [2001]. However, no
amendments have been made that affect the instant case.
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Thefollowing sdlesand services shdl be exempt [from the consumer
salestax]: ...
(g) Sdlesof property or servicesto personsengaged inthisstateinthe
businessof .. . trangmisson. . . Provided. . . theexemption provided in
this subsection shal apply only to services, machinery, suppliesand
materidsdirectly used or consumed in the activitiesof . . . transmisson.
.. inthebugnesses or organizations named aboveand shdl not apply to
purchases of gasoline or specia fuell.]

Additionaly, the Legidature, inW.Va. Code, 11-15-2(r) [1987],’ defined the term “transmission” as
follows:

“Transmisson” shal meantheact or processof caudng. . . naturd ges.

.. to passor be conveyed from oneplace or geographical locationto

another place or geographicd location through apipdineor other medium

for commercia purposes.
Thelanguage contained in thesetwo Satuteswasin effect through the remainder of therdlevant time period
in this case.

Pursuant to these datutes, the Tax Commissoner enacted variousregulaionsthat werein
effect between duly 1, 1987 and April 30, 1992. Those regulations essentidly restated the statutory

definition of “transmisson” asthe“ act or processof causng . . . naturd gas. . . to pass or be conveyed

fromoneplace. . . to another place. . . through apipdling].]”® Theregulaions, likethe statute, were again

Thissatute has been revised severd times, and may now befound a W.Va. Codg, 11-15-2(w)
[2001]. No amendments have been made that affect the instant case.

*The sdlesand usetax regulationsin effect from July 1, 1987, to June 1, 1988, contained virtualy

the same definition of “transmission” aswas contained in the statutes. 110 C.SR. 15, §2.31[1987],
stated, in pertinent part:

“Trangmisson” meanstheact or processof causng . . . naturd ges... . to

passor be conveyed from one place or geographica location to another

place or geographical location through apipeline or other medium for

commercia purposes.

(continued...)



dlent concerning the transportation of company-owned natural gas by the owner of thetransmission
business.

Regulationsthat werelegidatively goproved and which became effectiveon May 1, 1992,
addressed thisissue for the first time, and specifically provided that the tax-exempt business of
“tranamisson” did not indude the trangport of company-owned naturd gas. Specificdly, 110 C.SR. 15,
§123.4.4 [1992] was amended to read as follows, in part and with emphasis on the amendments:

Trangmission. -- Theactivity of transmisson meanstheact or process of

causing . . . natural gas. . . to pass or be conveyed for othersfor

condderation from oneplace or geographica location through apipdine

or other medium for commercial purposes but does not includethe
passage or conveyance of . . . natural gas . . . by the owner

ther eof.

The Tax Commissioner contends that the statutory and regulatory definitions of

“tranamisson” haveremained materidly the same over the January 1986 to September 1993 assessment

§(...continued)

An emergency rule was made effective on June 1, 1988, which dightly altered the definition of
“transmission.” 110 C.S.R. 15, 82.32 [1988] stated, in pertinent part:

“Trangmisson” meanstheact or processof causng. . . naturd ges... . to

pass or be conveyed for consideration from one placeor geographical

location to another place or geographical location through apipdine or

other medium for commercial purposes.
New regulaionswere promulgated effectiveMay 1, 1989. Oneregulaion, 110 C.SR. 15, 82.92[1989,
used the same definition of “transmission” aswas contained in the 1988 emergency rule. Another
regulation, 110 C.S.R. 15, §123.4.4[1989], contained a different definition:

Transmisson-- Theactivity of transmisson meanstheact or process of

causing . .. natura gas. . .to passor be conveyed from one place or

geographicd locationthroughapipdineor other mediumfor commercia

pUrposes.



period, and contends that in none of the definitionsis there any indication that CNG isentitled to an
exemption for conveying company-owned natural gas.

The Tax Commissoner arguesthat thetax exemption containedin W.Va. Code, 11-15-
9(7) [1985] and W.Va. Code, 11-15-9(g) [1987] applies only to companiesin the “business’ of
tranamisson, withthe“tranamisson’” donefor “commerdd purposss” Whenacompany trangportsnatura
gasowned by another, and chargesafeefor thetransportation service, the company isengaged inthe
busnessof tranamisson for acommercid purpose. However, the Tax Commissoner arguesthat whena
company transportscompany-owned naturd gasthrough apipeine, thetrangportation sarviceismerely
incidenta to the subsequent sdeof thegasto apurchaser -- thecommercid purposeof thetransactionis
tosd| natura gasfor aprofit, not to trangport neturd gas. Accordingly, the Tax Commissoner arguestha
the“transmisson” of company-owned natura gasisnot donefor acommercid purpose, andistherefore
not a tax-exempt activity.

Appdlant CNG, however, arguesthat the Tax Commissoner has-- particularly through
the regulations adopted in 1992 -- ignored the statutory definition of “transmisson.” CNG takesthe
position that “transmisson” meansany act of conveying naturd gasthrough apipdinefor acommercid
purpose, and arguestha when CNG conveysnaturd gasaong itspipelineto acustomer -- whether the
gasiscompany-owned or owned by another person -- CNG chargesthe customer for the transportation
costsincurred. Accordingly, CNG positsthat itspurchasesof pipe, vaves, gaugesand other goodsand
sarvicesdirectly used or consumed in the operation of itsinterdate pipdineareused inits“transmisson”

business, and that those purchases are exempt from sales taxes. We agree with CNG’s position.



The essence of CNG' sargument isthat the meaning of theword “transmisson” inthe
gtatutesis clear and unambiguous, but that the Tax Commissoner has atered that definition through
regulaionsand interpretation. “Wherethelanguage of agtatuteisclear and without ambiguity theplain
meaning isto be accepted without resorting to the rules of interpretation.” Syllabus Point 2, Satev.
Elder, 152 W.Va 571, 165 S.E.2d 108 (1968). In accord, Syllabus Point 1, Peyton v. City Council
of Lewisburg, 182 W.Va. 297, 387 S.E.2d 532 (1989); Syllabus Point 2, Mallamo v. Town of
Rivesville, 197 W.Va. 616, 477 S.E.2d 525 (1996).

Asarule of statutory construction, we have repeatedly held that:

Any rulesor regulations drafted by an agency mugt fathfully reflect the

intention of theLegidature, asexpressed inthecontrolling legidation.

Where agatute contains clear and unambiguouslanguage, anagency’s

rules or regulations must give that language the same clear and

unambiguousforce and effect that thelanguagecommandsin the Satute.

Syllabus Point 4, Maikotter v. University of W.Va. Bd. of Trustees, 206 W.Va. 691, 527 S.E.2d
802 (1999). Wehddamilarly in Syllabus Point 3 of Rowev. W.Va. Dept. of Corrections, 170 W.Va
230, 292 S.E.2d 650 (1982) that:

Itisfundamentd law thet the Legidature may ddegateto anadminidraive

agency the power to make rulesand regulationsto implement the Satute

under whichtheagency functions. Inexercidng that power, however, an

adminidrativeagency may natissuearegulaionwhichisincongsent with,

or which alters or limits its statutory authority.

See also, Anderson & Anderson Contractors, Inc. v. Latimer, 162 W.Va. 803, 807-08, 257
S.E.2d 878, 881 (1979) (“ Although an agency may have power to promulgaterulesand regulaions, the
rulesand regulaions must be reasonable and conform to thelaws enacted by the Legidature”™). Insum,

“[a] Saute, or an adminigrativerule, may not, under theguise of ‘interpretation,’ be modified, revised,
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amended or rewritten.” Syllabus Point 1, Consumer Advocate Div' nv. Public Service Comni'n,
182 W.Va. 152, 386 S.E.2d 650 (1989). Thejudiciary isthefinal authority on issues of statutory
congtruction, and we are obliged to rgject administrative constructionsthat are contrary to the clear
language of astatute. See Appalachian Power Co. v. Sate Tax Dept. of W.Va., 195 W.Va. 573,
589 n. 19, 466 S.E.2d 424, 440 n. 19 (1995) (quoting INSv. Cardoza-Fonseca, 480 U.S. 421,
447-48, 107 S.Ct. 1207, 1221, 94 L .Ed.2d 434, 457-58 (1987), quoting Chevron U.SA,, Inc. v.
Natural Resources Defense Council, Inc., 467 U.S. 837, 843 n. 9, 104 S.Ct. 2778,2781 n. 9, 81
L.Ed.2d 694, 703 n. 9 (1984)).

Intheingtant case, the statutory provisonsareclear. W.Va. Code, 11-15-9(7) [1985]
plainly exempted purchases directly used to support the act of “transmisson” from sdestaxes. While
“transmission” was not defined, we have long held that:

In the absence of any definition of theintended meaning of words or

termsusad inalegidative enactment, they will, intheinterpretation of the

act, be giventheir common, ordinary and accepted meaning in the

connection in which they are used.

Syllabus Point 1, Miners in General Group v. Hix, 123 W.Va. 637, 17 S.E.2d 810 (1941),
overruled on other grounds by Lee-Norse Co. v. Rutledge, 170 W.Va. 162, 291 S.E.2d 477
(1982). Thecommon, ordinary meaning of “tranamit” is*to send or trandfer from one person or placeto
another . ..”, Black’ sLaw Dictionary 1344 (5th Ed. 1979), and “to send from one person, thing or

place to another; convey . ..”, The American Heritage Dictionary (Second College Ed.) 1288

(1982). Wetherefore concdudethat, in enacting the 1985 verson of the datute, the L egidatureintended



to exempt from the consumer salestax any purchase of goods or services made to support the act of
sending or trandferring naturd gas from one place to another -- regardless of who owned the naturd ges.

Smilaly, in 1987 the Legidature spedificaly adopted addfinition of “tranamisson” which
mirrored that found in dictionaries. W.Va. Code, 11-15-2(r) [1987] defined “transmisson” aspassng
or conveying naturd gas*“from oneplace or geographical location to another place or geogrgphicd location
throughapipdine’ for commerdd purposes. Wefind nolimitationinthisgtatutory exemption thet prohibits
its application to the conveyance of natural gasthat is owned by the pipeline owner. Solong asthe
conveying of natura gasisbe ng donefor somecommercid purpose, any purchasesof goodsand sarvices
directly used to support the conveyance are exempt from taxation.

Accordingly, wecondudethet any sdesof property or servicesdirectly used or consumed
in the busness of trangmitting naturd gas by pipeline, whether the naturd gas being transmitted in the
pipelineisowned by the busnessowner or not, are exempt from the consumer salestax under W.Va.
Code, 11-15-9(7) [1985] and W.Va. Code, 11-15-9(g) [1987].

The Tax Commissone’ sregulaions, enacted in 1987, 1988, and 1989, were conastent
with the definition of “transmisson” containedin W.Va. Code, 11-15-2(r) [1987]. However, the 1992
regulations, specificaly 110 C.SR. 15, §8123.4.4[1992], substantidly modified the Satutory definition of
“tranamisson’” tolimit the gpplication of the exemption to only thoseindanceswhere naturd gaswasbang
“conveyed for others’ -- and conversaly, spedificaly exduded from the exemption purchasesused in“the
passage or conveyance of . . . natural gas. . . by the owner thereof.”

Inview of the Legidature splainly expressad intent that any purchaseused inthebusiness

of thetranamisson of natura gas-- regardlessof who ownsthe natura gasbeing tranamitted -- be exempt
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from the consumer salestax, we conclude that the Tax Commissioner’ s 1992 regulaion is contrary to
legidativecommand. Theregulaionistherefore unenforcegbleagaing CNG, anddl purchases of goods
and sarvicesused in CNG' stransmission of company-owned natural gas between January 1, 1986, and

September 30, 1993 were exempt from taxation.

V.
Conclusion

Based upon the foregoing, the January 22, 2001 order of the Circuit Court of Harrison
County is reversed and remanded for further proceedings consistent with this opinion.

Reversed and Remanded.
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