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SYLLABUSBY THE COURT

1. “TheWest Virginia Rules of Evidence and the West Virginia Rules of Civil
Procedure alocate Sgnificant discretion to thetria court in making evidentiary and procedurd rulings.
Thus rulingsontheadmissibility of evidenceand thegppropriatenessof aparticular sanctionfor discovery
violaionsare committed to the discretion of thetrid court. Absent afew excegptions, this Court will review
evidentiary and procedurd rulings of thecircuit court under an abuse of discretion sandard.” Syllabus
Point. 1, McDougal v. McCammon, 193 W.Va. 229, 455 S.E.2d 788 (1995).

2. “A court may order payment by an attorney to aprevailing party reasonable
attorney feesand cogsincurred astheresult of hisor her vexatious, wanton, or oppressveassartion of a
claim or defense that cannot be supported by agood faith argument for the application, extension,
modification, or reversal of existing law.” Syllabus, Daily Gazette Co. v. Canady, Inc., 175W.Va
249, 332 S.E.2d 262 (1985).

3. “In formulating the gppropriate sanction, acourt shall be guided by equitable
principles. Initidly, the court mugt identify the alleged wrongful conduct and determineif it warrantsa
sanction. The court must explainitsreasonsclearly ontherecordif it decidesasanction isappropriate.
Todeterminewhat will condtitute an gppropriate sanction, the court may consder the seriousnessof the
conduct, the impact the conduct had in the case and in the administration of justice, any mitigating
circumstances, and whether the conduct was an isolated occurrence or was a pattern of wrongdoing
throughout thecase.” Syllabus Point 2, Bartlesv. Hinkle, 196 W.Va. 381, 472 SE.2d 827 (1996).

Per Curiam:



Theappdlant, Marybeth Davis, whoiscurrently incarcerated, gppeal sfrom an order of
the Circuit Court of Greenbrier County awarding sanctionsin theamount of $8,500.00 againgt the gppdlant

Marybeth Davis, her next friend Gary Davis, and their attorney, Paul S. Detch.

l.

On Sentember 15, 1999, the appellant by her next friend, Gary Davis, sued the appelless,
Drs Gregory Walace, Irvin Sopher, Elizabeth Scharman, Anne Hooper, Bad Zitdli, and Dorothy Becker,
for their conduct in connection with the gopdlant’ scrimind trid.* Specificaly, shedleged that the doctors,
asexpert witnessesfor the State, had negligently performed tests, negligently prepared for testimony,
negligently testified, and otherwisefailed to meet the sandards of stienceand medicineasit existed & thet
time.”

Inresponseto thelawauit, thegppdlessfiled motionsto dismissfor fallureto dateadam
upon which relief could be granted pursuant to West Virginia Rules of Civil Procedure, Rule
12(b)(6) [1998]. The Circuit Court of Greenbrier County granted the gopellees moationsto dismiss finding
that none of the causes of action stated against the appellees were viable under existing state law.

Thegopdlesstherediter filedmationsfor sanctionsagaingt the gopelants and their counsd.
Thedrcuit court granted the gppdlees mationsfor sanctions, finding asamatter of law that thedamsand

other legd contentions meade by the gppdlantswere not warranted by existing law, nor did they condtitute

'On September 15, 1997, Marybeth Daviswas convicted of the attempted poisoning by insulin
of her son and the murder of her daughter by caffeine. See Satev. Davis, 205W.Va 569, 519 SE.2d
852 (1999).



anonfrivolousargument for theextens on, modification, or reversd of exigting law or theestablishment of
new law pursuant to Rule 11(b) of the West Virginia Rules of Civil Procedure [1998].

The circuit court further held that the claims and other legd contentions madein the
aopdlant’ scomplaint werefrivolousin nature, and that thedlegationsand other factua contentionsmede
inthe complant did not have any evidentiary support, nor werethey likdly to have evidentiary support after
areasonable opportunity for further investigation or discovery.

FHnaly, thedrcuit court found thet the gppd lantsfiled thelawsuit with avexatious, wanton,
or oppressveintent to intimidate the appelleesregarding thair testimony at any podt-tria hearing inthe
criminal case, or to seek to punish them for their testimony at the criminal trial.

Thecircuit court awarded attorneys feesand rel ated expenses againgt the appdl lants,
Marybeth Davisand Gary Davis, and ther attorney, Paul S, Detch, jointly and severdly, inthe amount of
$8,500.00 assanctionsfor their conduct. Thetrid court had previoudy dismissed the gopdlants lavauit
against the appellees.

The appellants and their attorney now appeal the circuit court’s order.

.

ThisCourt reviewsatrid court’s assessment of sanctions under an abuse of discretion
dandard. “TheWest VirginiaRulesof Evidenceand theWest VirginiaRulesof Civil Proceduredlocate
ggnificant discretion to thetria court in making evidentiary and procedurd rulings. Thus rulingson the
admissbility of evidence and the appropriateness of aparticular sanction for discovery violationsare

committed to the discretion of thetrid court. Absent afew exceptions, this Court will review evidentiary



and procedurd rulingsof thecircuit court under an abuse of discretion standard.” Syllabus Point. 1,

McDougal v. McCammon, 193 W.Va. 229, 455 S.E.2d 788 (1995). “A trial court abuses its

discretionif itsruling isbased on an erroneous assessment of theevidence or thelaw.” Bartlesv. Hinkle,

196 \W.Va. 381, 389, 472 S.E.2d 827, 835 (1996) (discussing thetria court’ simposing a$10,000.00

sanction against a party who repeatedly failed to comply with the trial court’s discovery orders).
Rule 11(b) of the West Virginia Rules of Civil Procedure provides that:

By presenting tothe court . . . apleading, written motion, or other paper,
anattorney . . . iscertifying that to the best of the person’ sknowledge,
information, and belief formed after an inquiry reasonable under the
circumstances,

(1) itisnot baing presented for any improper purpose, such asto
harass or to cause unnecessary delay or needlessincreasein the cost of
litigation;

(2) thecdlams, defenses, and other legd contentionstherein are
waranted by exiding law or by anonfrivolousargument for theextenson,
modification, or reversd of exiging law or the establishment of new law;

(3) thedlegaionsand other factud contentionshave evidentiary
support or, [if] specificaly soidentified, arelikely to have evidentiary
support after a reasonable opportunity for further investigation or
discoveryl[.]

West Virginia Rules of Civil Procedure, Rule 11(b) [1998].

An important purpose of Rule 11 of the West Virginia Rules of Civil Procedureis
to prevent frivolouslawsuitsor lawsuitsfiled for animproper purpose. “Thepurposeof Rule1l and Rule
37 of theWest VirginiaRules of Civil Procedureisto dlow trid courtsto sanction partieswho do not meet
minimum standards of conduct in avariety of drcumstances” Bartlesv. Hinkle, 196 W.Va at 389, 472
SE.2da 835. Rule11 withitspossble sanctions* detersmuch frivol ouslitigetion (thereby conserving

judicd resources), compensatesthe victimsof vexatiouslitigation, and educatesthe bar about gppropriate



standardsof conduct.” Alan E. Untereiner, Note, A Uniform Approach to Rule 11 Sanctions, 97
Yale Law Journal 901, 902 (1988) (footnotes omitted).

West Virginiatrid courtshavethe authority to sanction partiesthat filefrivolouslawsuits.
“A court may order payment by an attorney to aprevailing party reasonabl e attorney feesand costs
incurred astheresult of hisor her vexatious, wanton, or oppressive assartion of aclam or defensethat
cannot besupported by agood faith argument for thegpplication, extenson, modification, or reversa of
exiginglaw.” Syllabus, Daily Gazette Co., Inc. v. Canady, Inc., 175 W.Va. 249, 332 SE.2d 262
(1985). However, there are some limitations on atria court’s ability to levy sanctions:

In formulating the appropriate sanction, acourt shall be guided by
equitableprinciples. Initidly, thecourt must identify thed leged wrongful

conduct and determineif it warrantsasanction. Thecourt must explain

itsreasonsdearly ontherecord if it decidesasanctionisagppropriatie. To

determinewhat will congtitute an appropriate sanction, the court may
condder the seriousness of the conduct, theimpact theconduct hedinthe

cazand intheadminidration of justice, any mitigating drcumdiances, and

whether the conduct was an isolated occurrence or was a pattern of

wrongdoing throughout the case.

Syllabus Point 2, Bartlesv. Hinkle, supra.

Attheheart of thiscaseistheissue of whether the gppdlantsfiled a*frivolous’ lawvauit thet
was neither grounded in existing Sate law nor was“agood faith argument for the gpplication, extension,
modification, or reversal of existing law.”

Thegppdlants took the nove gpproach of suing the opposing party’ sexpert witnesses
for negligenceand mdpractice. The gppdlants damed thet the expert witnesses (among other dleged acts
of misconduct) mishandled tissue samples, midabded and misread tissue samples, and concedled evidence

that would have been ussful inthe defense of gppd lant Marybeth Davisin the underlying crimind action.



Thegppdlantsargued that expert witnesseswho commit negligencein pre-tria preparation of reportsand
on the witness stand should be held liable for their mistakes.

Thelaw regarding witnessimmunity isgparsein West Virginia, and theissue of expert
witnessimmunity has not been addressed by this Court. Historicdly, in West Virginiaand in other
jurisdictions, witnesses have been regarded as having an absoluteimmunity regarding their tesimony given
during atrid. Thisimmunity encourages witnesses“to gpesk fredy without the specter of subsequent
retdiatory litigationfor their good faith testimony. Theimmunity wascreated a common law toshiedthe
percipient [fact] witnesswho was cdled into court to testify asto what he saw, heard, or did that was
relevant toanissueinthecase.” Christopher M. McDowell, Note, Authorizing the Expert Witness
to Assassinate Character for Profit: A Reexamination of the Testimonial Immunity of the

Expert Witness, 28 U. Mem L. Rev. 239, 275 (1997).



However, an emerging body of caselaw? and scholarly work® questionsthe granting of
absoluteimmunity toexpert witnessesfor in-court testimony or out-of -court preparationsfor trid induding
compiling data and generating reports.

Courtsthat have contemplated dlowing expert witnessesto behdd ligblefor thar negligent
behavior find that thetypica policy concernsthat promote absol ute immunity for fact witnessesdo not
apply to expert witnesses. Fact witnhesses are often bystandersand are assumed to be unbiased. Expert
witnesses, however, aregenerally “procured by partiesto testify becausethetestimony isexpected to
benefit the party procuring theexpert.” Christopher M. McDowdl, supra, 28U. Mem. L. Rev. at 261.

Discussngthepalicy concernsunderlying witnessimmunity, the PennsylvaniaSupreme Court noted thet:

’See, e.g., Jamesv. Brown, 637 S\W.2d 914 (Tex. 1982) (finding that the adverse expert-
witness psychiatrist owed agtatutory duty of careto the plaintiff); Levinev. Wiss& Co., 97 N.J. 242,
478 A.2d 397 (1984) (holding that immunity would not protect an expert witness-accountant fromadam
of negligent compilation of an appraisd for ajudicid proceeding); Mattco Forge, Inc. v. Arthur Young
& Co.,5Cd. App. 4th 392, 6 Cd .Rptr.2d 781 (Ct. App. 1992) (holding that witnessimmunity would
not shidd an expert witness-accounting firm from otherwise actionable professond mdpractice); Murphy
v. A A Mathews, aDiv. of CRS Group Engineers, Inc., 841 SW.2d 671 (Mo. 1992) (en banc) (finding
that an expert who provided negligent litigation support was not protected by witnessimmunity); but see
Bruce v. Byrne-Sevens & Associates Engineers, Inc., 113 Wash.2d 123, 776 P.2d 666 (1989)
(holding the expert witnesses were protected by witness immunity to ensure expert objectivity).

$Mary VirginiaMoore, Gary G. Johnson and Deborah F. Beard, Liability in Litigation
Support and Courtroom Testimony: Isit Time To Rethink the Risks?, 9 J. Lega Econ. 53 (Fall
1999); Ledlie R. Masterson, Witness Immunity or Malpractice Liability for Pro-fessionals
Hired as Expert?, 17 Rev. Litig. 393 (1998); Douglas R. Richmond, The Emerging Theory of
Expert WitnessMalpractice, 22 Cap. U. L. Rev. 693, 694 (1993); W. Raey Alford, 111, Comment,
The Biased Expert Witness in Louisiana Tort Law: Existing Mechanisms of Control and
Proposalsfor Change, 61 La. L. Rev. 181 (2000); Eric G. Jensen, Comment, When “ Hired Guns’
Backfire: The Witness Immunity Doctrine and the Negligent Expert Witness, 62 UMKC L.
Rev. 185 (1993); Randall K. Hanson, Witness Immunity Under Attack: Disarming “ Hired
Guns,” 31 Wake Forest L. Rev. 497 (1996); but see Adam J. Myers 11, Misapplication of the
Attorney Malpractice Paradigm to Litigation Services: “ Suit within a Suit” Shortcomings
Compel Witness Immunity for Experts, 25 Pepperdine L. Rev. 1 (1997).
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“[t]hegod of ensuring that the path to truthisunobstructed . . . isnot advanced by immunizing an expert
witnessfrom hisor her negligencein formulating that opinion.” LLMD of Michigan, Inc. v. Jackson-
Cross Co., 559 Pa. 297, 306, 740 A.2d 186, 191 (1999).

In LLMD of Michigan, Inc. v. Jackson-Cross Co., 740 A.2d 186 (Pa. 1999), the
Supreme Court of Pennsylvaniaexpanded theligbility of expert witnessesto include negligenceinthe
preparation of testimony. The Pennsylvania Supreme Court found that witnessimmunity did not bar
professond md practice suitswhen the dlegations of negligence were not premisad on the substance of the
expat’ stesimony but were premised on the expart’ snegligent preparation in reeching condusons offered
atrid, or ontheexpat suseof afaulty methodology. 1nconsdering the policy concernsunderlying expert
witnessimmunity, the Pennsylvaniacourt found that witnessimmunity should not protect expert witnesses
who do not “render servicesto the degree of care, skill, and proficiency commonly exercised by the
ordinarily skillful, careful and prudent membersof their professon.” 1d., 559 Pa. a 306-307, 740 A.2d
at 191.

A Louisianacourt, also considering thedifferent policy interestsunderlying witness
immunity, noted:

With no sanction for incompetent preparation, however, an expat withess

isfreeto prepare and tedtify without regard to the accuracy of hisdataor

opinion. Wedo not sae how the fresdom totetify negligently will result

inmoretruthful expert tesimony. Without some overarching purposs, it

would beillogicd, if not unconsciongble, to shidd aprofessond, whois

otherwiseheld to the tandards and duties of hisor her professon, from

ligbility for hisor her ma practice smply because aparty to ajudicia

proceeding hasengaged that professiond to provide servicesinreation

to thejudicial proceeding and that professional testifiesby affidavit or
deposition.



Marrogi v. Howard, 805 So.2d 1118, 1133 (La. 2002) (holding that witness immunity does not bar
aclaim against aretained expert witness for negligence performance of his duty).

Many courts, of course, have been understandably unwilling to dlow aparty to suethe
opposng party’ sexpert witnessfor ma practice or negligence, in part becausethereisno reliance between
the expert witnessand the oppos ng party and because of thefear of retdiatory lavauits. See, eg., JHffrey
L. Harrison, Reconceptualizing the Expert Witness: Social Costs, Current Controls, and
Proposed Responses, 18 Yale J. on Reg. 253 (2001); Douglas R. Pahl, Casenote, Absolute
Immunity for the Negligent Expert Witness: Bruce v. Byrne-Stevens, 26 Willamette L. Rev.
1051 (1990). However, at least onelaw review article arguesthat “[i]t should not be unreasonable,
however, for alitigant to expect an adverse expert witnessto observethe same sandard of care gpplicable
outsdethe context of litigation services” W. Raey Alford, 111, Comment, The Biased Expert Witness
in Louisiana Tort Law: Existing Mechanisms of Control and Proposals for Change, 61 La.
L. Rev. 18 (2000).

Therulingsof other jurisdictionsholding that expert withessesmay behddliablein some
drcumgtancesfor their negligence preparation of evidence or opinionsoffered in court and variousscholarly
works on the subject of witnessimmunity demonstrate agood faith argument for extengon of the law of
witness immunity in West Virginia.

West Virginialaw isnot settled in the areaof expert witnessimmunity and, & thistime, we
arenot addressing theissue of witnessimmunity. Wearesmply addressngwhether atrid judge, who

correctly identified the current Sate of law inWest Virginia, abused hisdiscretion by sanctioning alitigant



and her atorney for expounding anove cause of action that isnot currently recognized in West Virginia

Among jurisdictionsthat have addressed the issue of expert witnessmapractice, thereis
aplurdity of opinions. Therefore, the gppd lants cannot be found to have made their dlamin bad faith
because bad faith requires“the assartion of aclam or defense that cannot be supported by agood faith
argument for the gpplication, extension, modification, or reversal of existing law.” See Newcomev.
Turner, 179W. Va. 309, 367 S.E.2d 778 (1988) (per curiam) (holding that the plaintiffs could not be

accused of bad faith when asserting a claim in an unsettled area of West Virginialaw).

[1.
Wethereforefind that thetrid court abuseditsdiscretion in sanctioning the gppd lants.
Wereversethetrid court’ slevying of sanctionsintheform of atorneys feesand related expenses, and
remand this case for the entry of an order in accordance with this opinion.

Reversed and Remanded.
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