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SYLLABUS

“In determining whether a default judgment should be entered in the face of a
Rule 6(b) motion or vacated upon a Rule 60(b) mation, the trial court should consider: (1) The
degree of prejudice suffered by the plaintiff from the delay in answering; (2) the presence of
material issues of fact and meritorious defenses; (3) the significance of the interests at stake;
and (4) the degree of intransigence on the part of the defaulting party.” Syllabus Point 3,

Parsons v. Consolidated Gas Supply Corporation, 163 W. Va. 464, 256 S.E.2d 758 (1979).



Per Curiam:

Thisis an appeal by Triple Crown Flooring, Inc., from an order of the Circuit
Court of Monongalia County, which denied Triple Crown’s motion to vacate a default judgment
previously entered against it. On appeal, Triple Crown Flooring, Inc., takes the position that

the circuit court abused its discretion in failing to set aside the default judgment.

l.
FACTS

On February 15, 1999, afire destroyed aresidence which Culton Construction,
Inc., was erecting in Monongalia County, West Virginia. According to the facts, as set forth
in the complaint, the fire was caused by the negligent omission of the appellant, Triple Crown
Flooring, Inc., who was a subcontractor on the project, to prevent dust, and other by-products

of itswork, from entering and blocking the heating ducts of a furnace located on the project.

Following the fire, Culton Construction, Inc., filed a property loss claim against
its own insurer, Westfield Insurance Company, and Westfield Insurance Company paid
$400,000 (or the limit of the coverage under Culton’s policy), along with certain costs, to
satisfy the clam. Westfield Insurance Company (and Culton Construction, Inc.) then instituted
the present action against Triple Crown Flooring, Inc., and Triple Crown Flooring, Inc., turned

the matter over to its insurer, Kemper Insurance Company. The record shows that after



Kemper Insurance Company was notified of the claim, its adjuster, Ed Marunyak, contacted
Culton’'s attorney and obtained a ten-day extension of time in which to respond to the
complaint. Thisextension expired on April 5, 2000, without aresponsive pleading being filed,
and, subsequently, on May 1, 2000, Culton Construction, Inc., and Westfield Insurance
Company moved for adefault judgment against Triple Crown Flooring, Inc. Inresponseto the
motion for adefault judgment, Triple Crown Flooring, Inc., claimed that itsfailure to file an
answer to the complaint was attributable to excusable neglect and moved for leave to file an

answer out of time.

On May 11, 2000, the Circuit Court of Monongalia County heard arguments on
the two motions, that is, on Culton Construction’s motion for default judgment and on Triple
Crown’s motion for leave to file aresponsive pleading out of time. At the conclusion of the
arguments, the court found that the record was silent asto the reasons for the failure of Triple
Crown Flooring, Inc., to file aresponsive pleading in atimely fashion, and the court concluded
that under the circumstances, it was unable to find excusable neglect. The court, therefore,
granted the motion for default judgment and set the matter down for a determination of the

amount of damages due.

On June 14, 2000, Triple Crown Flooring, Inc., moved to vacate the default
judgment and asserted facts which it claimed were sufficient to establish excusable neglect.

Specificaly, it claimed that in mid-January 2000, Ed Marunyak, Kemper Insurance Company’ s
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adjuster who handled its claim, was relocated to Kemper’'s Mechanicsburg, Pennsylvania,
office from its Philadel phia office. The Mechanicsburg office was under construction at that
time and was undergoing a business transition, changing from aworkers compensation unit
to aliability unit. It aso claimed that the adjuster’ s practice was to retain current files on his
desk until all proper action had been taken. After the adjuster first learned of Culton
Construction’ s action, his desk was moved, and in transferring to the new location, the adjuster
inadvertently sent the file in the case to a shelf, rather than keeping it on his desk for further
attention. He also failed to reset his “come up field” on his computer to remind him of the
need to file an answer to the complaint. The adjuster testified that he was also waiting to

receive additional information before assigning counsel.

The circuit court, after reviewing the various claims and facts presented,
concluded that they failed to establish good cause for the failure of Triple Crown Flooring,

Inc., to file aan answer in atimely manner, and refused to set aside the default judgment.

Itisfrom therefusal of the circuit court to set aside the default judgment ruling
that Triple Crown Flooring, Inc., now appedls, claiming that the facts did establish good cause
for itsfailure to file aresponsive pleading and that the trial judge abused his discretion in not

vacating the judgment.



STANDARD OF REVIEW
In Syllabus Point 5 of Toler v. Shelton, 157 W. Va. 778, 204 S.E.2d 85 (1974),
this Court stated: “A motion to vacate a judgment made pursuant to Rule 60(b), W.VaR.C.P,,
Is addressed to the sound discretion of the court and the court’ s ruling on such motion will not
be disturbed on appeal unless there is a showing of an abuse of such discretion.” See, Leev.
Gentlemen’s Club, Inc., 208 W. Va. 564, 542 S.E.2d 78 (2000); Jackson General Hospital

v. Davis, 195 W. Va. 74, 464 S.E.2d 593 (1995).

The Court hasaso indicated, however, that where atrial court hasfailed to apply
the appropriate standard or test in determining a matter, a de novo standard applies on appeal .

See, McDougal v. McCammon, 193 W. Va. 229, 455 S.E.2d 788 (1995).

1.
DISCUSSION

In Syllabus Point 3 of Parsons v. Consolidated Gas Supply Corporation, 163
W. Va. 464, 256 S.E.2d 758 (1979), this Court stated: “In determining whether a default
judgment should be entered in the face of a Rule 6(b) motion or vacated upon a Rule 60(b)
motion, the trial court should consider: (1) The degree of prejudice suffered by the plaintiff
from the delay in answering; (2) the presence of material issues of fact and meritorious
defenses; (3) the significance of the interests at stake; and (4) the degree of intransigence on

the part of the defaulting party.”



In the order denying the motion of Triple Crown Flooring, Inc., to set aside the
default judgment in the present case, the circuit court did not focus on the factors set forth in
Syllabus Point 3 of Parsonsv. Consolidated Gas Supply Corporation, id. Rather, the court
stated:

On June 13, 2000, this court entered an Order denying
Defendant’ s Motion for Leaveto File an Answer Out of Time and
granting the Plaintiffs a default against the Defendant. Since the
granting of Plaintiff’s Motion for a default, the parties have
provided this Court with an Affidavit of Ed Marunyak and a
transcript of Mr. Marunyak’ s deposition which was conducted on
July 28, 2000. Based upon the deposition testimony of Mr.
Marunyak, as well as the papers submitted to the Court and the
legal argument of counsdl, this Court finds that the Defendant has
not shown good cause or excusable neglect for its failure to file
atimely Answer or other response to the Plaintiffs Complaint.
The reasons and rationale for this decision and Order are fully set
forth in the transcript of the hearing which was held before this
Honorable Court on September 26, 2000. This Court saves
defendant’ s exception to the Court’ s reliance upon any briefs and
accompanying Exhibits submitted by the plaintiffs. Accordingly,
the Defendant’s M otion to Vacate Order Granting Plaintiffs
a Default against Defendant is denied.

During the September 26, 2000, hearing, the trial court did initially make some
reference to the factors set forth in Syllabus Point 3 of Parsons v. Consolidated Gas Supply
Corporation, id.. For instance, the court stated that: “[T]he prejudice by the failure to answer
isabout amonth now. Sincewe have been fighting about it there has been two or three months
added on, but that’ s probably not asignificant prgudice.” The court also found that there were

significant interests on both sides, but as to the other points discussed in Parsons v.



Consolidated Natural Gas SQupply Corporation, id., the court did not make findings. Relating
to meritorious defenses, the court said: “I don’t know if there is meritorious defenses. | don't
know.” The court made no mention of material issues of fact, and concerning intransigence,
the court stated: “[ T]he degree of intransigents[sic] depends on your viewpoint. Depends upon

which table you are sitting at | suppose.”

Later during the hearing, the court stated:

To meit's a case where an insurance adjuster just messed up.
And | think we have got case law that says that’s not excusable
neglect. You know, so | don’t think we get to the factors. | don't
see that thiswas something inadvertent. | don’'t seeit asmisfiling
or excusable neglect. | see it basically the same way | saw it
before when | entered the default.

| rarely fail to set aside defaults, but in this case | am not going
to set asde adefault judgment. | think it wasfailed, the defendant
has failed to convince me that thisis a case of excusable neglect
or inadvertence. Mr. Marunyak knew about the lawsuit March 2
and no answer or anything was, nothing was filed until May 4th
which was, there has been response to getting a notice of the
default judgment. His diary entry at that time apparently or
whatever it says, didn’t send it out to the attorney or whatever.

So my judgment is to deny the motion to set aside the default
judgment in the case.

It is apparent that the trial court was aware of the factors set forth in Syllabus

Point 3 of Parsons v. Consolidated Gas Supply Corporation, id., at the time of ruling in the



present case, but the court did not resolve the factual conflicts relating to those factors and did

not ultimately rule based upon those factors.

Inview of this, and in view of the fact that the Court has plainly stated in Syllabus
Point 3 of Parsons v. Consolidated Gas Supply Corporation, id., that the enumerated factors
should be considered, and by implication should form the predicate for alower court’ s ruling,
this Court believes that the judgment of the Circuit Court of Monongalia County should be
reversed, and that this case should be remanded with directions that the circuit court reconsider
and rule on the default issue in the present case in light of the factors set forth in Syllabus

Point 3 of Parsons v. Consolidated Natural Gas Supple Corporation, id.

Reversed and remanded
with directions.



