IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

January 2002 Term
FILED RELEASED
February 11, 2002 February 11, 2002
RORY L. PERRY II, CLERK No. 29960 RORY L. PERRY II, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

STATE OF WEST VIRGINIA,
Plaintiff Below, Appellee,

V.

RONALD L. ADAMS,
Defendant Below, Appellant.

Appeal from the Circuit Court of Putnam County
Honorable O. C. Spaulding, Judge
Criminal Action No. 99-F-97

AFFIRMED

Submitted: January 16, 2002
Filed: February 11, 2002

Herbert L. Hively, 11 Mark A. Sorsaia
Hurricane, West Virginia Prosecuting Attorney for
William R. Valentino Putnam County
Charleston, West Virginia Winfield, West Virginia
Attorneysfor Appellant Attorney for Appellee

The Opinion of the Court was delivered PER CURIAM.

JUSTICE STARCHER concursand reservestheright to file a concurring opinion.



SYLLABUSBY THE COURT

1. “The Supreme Court of Appedsreviewssentenaing orders. . . under adeferentid
abuse of discretion sandard, unlessthe order violates satutory or congtitutiona commands.” Syllabus

point 1, in part, Satev. Lucas, 201 W. Va. 271, 496 S.E.2d 221 (1997).

2. “In determining whether agiven santence vidlatesthe proportiondlity principlefound
in Articlelll, Section 5 of the West Virginia Congtitution, consderation is given to the nature of the
offense, thelegidative purpose behind the punishment, acomparison of the punishment with what would
beinflictedin other jurisdictions, and acomparison with other offenseswithin thesamejurisdiction.”

Syllabus point 5, Wanstreet v. Bordenkircher, 166 W. Va. 523, 276 S.E.2d 205 (1981).

Per Curiam:
Ronad L. Adams, gppellant/defendant below (hereinafter referredtoas”Mr. Adams’),

appedsfroman order of the Circuit Court of Putnam County sentencing him to 90 yearsimprisonment for



the conviction of aggravated robbery. The sngleissue presented in thisgpped iswhether the sentence
imposed by the circuit court was disproportionateto the crime on which it was based. Based upon the
parties argumentson apped, therecord designated for appdlate review, and the pertinent authorities, we

affirm the decision of the Circuit Court of Putnam County.

l.
FACTUAL AND PROCEDURAL BACKGROUND
On October 13, 1999, Mr. Adams and an accomplice robbed a Super America
conveniencestorein Winfidd, West Virginia® Although no weapon was used during therobbery, Mr.
Adamsphysically assaulted astoreclerk.? After the robbery, Mr. Adams and hisaccomplicefled the

scene with atotal of $151.85.

Therecord falsto indicate how Mr. Adamswas gpprehended. However, on November
10, 1999, agrand jury returned atwo count indictment against Mr. Adamsand hisaccomplice® On June
13, 2000, Mr. Adams entered a plea agreement to one count of the indictment, charging aggravated

robbery on October 13. Inreturn, the State dropped the second count of theindictment and declined to

Theaccomplice, Lowell Peters, remained outsidethe store. Hewasthedriver of the get-away
car.

The physical assault involved Mr. Adams grabbing the store clerk by her shirt.

¥ n addition to the October 13 robbery, Mr. Adams and his accomplice were charged with
committing asimilar crime on October 12.



bring arecidivist information againgt him.* The pleaagreement also indicated that the Statewould

recommend that Mr. Adams receive a sentence of 90 years imprisonment.®

On August 14, 2000, thetrid court held asentencing hearing. Mr. Adams spoke briefly
onhisownbehdf a thehearing. Counsd for Mr. Adamsspokeat length during the hearing and asked for
leniency. The State made itsrecommendation of 90 yearsimprisonment. After affording both partiesan
opportunity to spesk and submit evidence, thetrid judge sentenced Mr. Adamsto 90 yearsimprisonment.
Subsequent to the sentence, Mr. Adamsfiled amation pursuant to Rule 35(b) of theWest VirginiaRules
of Crimina Procedure, seeking areductionin hissentence. Thetrid judge denied the motion on October

27, 2000. It isfrom thisruling that Mr. Adams now appeals.

.
STANDARD OF REVIEW
Thisappedal requiresthis Court to review the sentence impaosed upon Mr. Adams. In
Syllabus point 1, in part, of Sate v. Lucas, 201 W. Va. 271, 496 S.E.2d 221 (1997), we held that
generdly “[t]he Supreme Court of Appedsreviews sentencing orders. . . under adeferentia abuse of
discretion standard, unlessthe order violates statutory or congtitutiona commands.” We held more

specificaly in Syllabus point 1 of State v. Head, 198 W. Va. 298, 480 S.E.2d 507 (1996), that:

‘Mr. Adams accomplice pled guilty to one count of aggravated robbery on December 17, 1999,
and was sentenced to 10 years imprisonment on July 20, 2000.

*Thisprovision of thepleaagreement washandwritten. It wasinitided by Mr. Adams, hiscounsd
and the prosecutor.



Inreviewing thefindingsof fact and condusonsof law of adrcuit court concerning
an order on amotion madeunder Rule 35 of the West VirginiaRules of Criminal
Procedure, we gpply athree-pronged andard of review. Wereview thedecison onthe
Rule 35 motion under an abuse of discretion andard; theunderlying factsarereviewed
under aclearly erroneousstandard; and questionsof law and interpretationsof gatutesand
rules are subject to a de novo review.

With these principles in mind, we now turn to the issue before the Court.

[1.
DISCUSSION

Mr. Adamspled guilty to aggravated robbery and now contendsthat asentence of 90
yearsfor the conduct involved with his offenseisboth shocking and disoroportionateto the crimeitself.
In Satev. Cooper, 172 W. Va. 266, 272, 304 S.E.2d 851, 857 (1983), we held that “[t]here are two
teststo determine whether asentenceis o dioroportionateto acrimethat it violates our condtitution.”
(Citation omitted). The decision in Cooper outlined the two tests as follows:

Thefirgt is subjective and askswhether the sentencefor the particular

crime shocksthe conscience of thecourt and society. If asentenceisso

offensvethat it cannot passasocieta and judicia senseof justice, the

inquiry need not proceed further. When it cannot be said that asentence

shocksthe conscience, adisproportionality challengeisguided by the

objective test[.]

Cooper, 172 W. Va. at 272, 304 S.E.2d at 857.

1. Subjectivetest. Under the subjective test, we must determine whether the sentence

imposad on Mr. Adams shocksthe consdence. |n making the determination of whether asentence shocks

the conscience, we consider dl of the circumstances surrounding the offense. See Satev. Williams,



205 W. Va. 552, 555, 519 S.E.2d 835, 838 (1999) (per curiam); Statev. Phillips, 199 W. Va. 507,

513, 485 S.E.2d 676, 682 (1997) (per curiam).

Before imposing the sentence of 90 years, the tria court appropriately took into
condderationthefact that Mr. Adamshad five prior fdony convictions. Theprior convictionsinvolved
grand larceny, two unlawful wounding convictions, possession of afirearm, and possesson of drugs. In
addition, Mr. Adams committed another aggravated robbery for which the State did not prosecute under
the pleaagreamant inthiscase Obvioudy, Mr. Adams prior crimind record issarious Thetrid court was
correct in giving considerable weight to the prior offensesin considering the sentencein thiscase.
Moreover, the State arguesthat the 90 year sentence does not shock the conscience becauseit could have
sought lifeimprisonment against Mr. Adams under our recidivist satute.® Findly, aspointed out by the
State, the pleaagreement in this case specificaly placed Mr. Adams on noticethat a 90 year sentence
would be sought by the State. The abovefactors militate againg finding that the sentence of 90 years

shocks the conscience.

2. Objectivetest. The objectivetest was set out in Syllabus point 5 of Wanstreet v.
Bordenkircher, 166 W. Va. 523, 276 S.E.2d 205 (1981):

Indeterminingwhether agiven sentenceviolaesthe proportiondity princplefound
in Articlelll, Section 5 of theWest Virginia Congtitution, congderationisgiven to the
neture of the offense, thelegidative purpose behind the punishment, acomparison of the
punishment withwhet would beinflictedin other jurisdictions and acomparisonwith other

°The State waived the right to file arecidivist information in exchange for the guilty plea.
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offenses within the same jurisdiction.

(@) Nature of the offense. The crimeinvolved inthis casewas aggravated robbery.’
Wehave previoudy observed that [ g ggravated robbery inWest Virginiahasbeen recognized asacrime
that involvesahigh potentidity for violenceand injury tothevictiminvolved.” Satev. Ross, 184 W.Va
579, 582, 402 S.E.2d 248, 251 (1990) (per curiam). Seealso Satev. Glover, 177 W. Va. 650, 659,
355 SE.2d 631, 640 (1987) (“[ Aggravated] [r]obbery hasawaysbeenregarded asacrime of the gravest
character.”). Although Mr. Adamscorrectly arguesthat therewasnoinjury tothevictiminthiscase, this
fact doesnot diminish theinherent potentia for injury or even degth thet can occur in anaggravated robbery
crime. Asareault of theinherent potentid for harmin an aggravated robbery, the legidature has granted
trid courtsbroad discretion in sentencing defendants convicted of thecrime. See Sateexrd. Faircoth
v. Catlett, 165W. Va 179, 181, 267 SE.2d 736, 737 (1980) (“[ Aggravated robbery] is punishable by
aterm of not lessthan ten years which may beany number of yearsfromtentolife. The Legidaure chose
not to deprivetrid courts of discretion to determiine the gppropriate speaific number of yearsof punishment

for [aggravated] robbery, beyond ten.”).

Mr. Adams contendsthet our decisonin Cooper warrants setting as de his sentence under

‘Under W. Va. Code § 61-2-12(1961) aggravated robbery is set out as follows:

If any person commit, or attempt to commit, robbery by partial
drangulation or suffocation, or by striking or beeting, or by other violence
to the person, or by the thregt or presenting of firearms, or other deadly
wegpon or indrumentality whatsoever, heshdl be guilty of afdony, and,
upon conviction, shall be confined in the penitentiary not lessthan ten
years.



thisprong of the objectivetest. Wedisagree. The defendant in Cooper was convicted of aggravated
robbery and sentenced to 45 yearsimprisonment. The controlling factor in that casewasthefact thet the
defendant was only 19 yearsold and had only one prior conviction-amisdemeanor for public intoxication.
We reversed the sentence of 45 yearsfor aggravated robbery on the grounds that the sentence shocked
theconscience. Intheingtant case, thecircuit court’ ssentence of 90 yearsimprisonment, inview of Mr.

Adams' extensive prior felony record, is a permissible punishment for aggravated robbery.

(b) Legidative purpose behind the punishment. Pursuant to the aggravated
robbery statute, it is mandatory that thetrial court sentence a defendant to not lessthan ten years
imprisonment. Thegatutedoesnat imposeamaximum sentencefor aggravated robbery. Our caseshave
recognizedthat thelegidaively crested Statutory minimunvdiscretionary maximumsentencing schemefor
aggravated robbery servestwo purposes. “Firg, it givesrecognition to the seriousness of the offenseby
Impaosing aminimum sentence below which atria court may not go. Second, the open-ended maximum
sentencing discretion dlowstrid courtsto congder thewe ght of aggravating and mitigating factorsin eech
paticular cae” Satev. Mann, 205 W. Va. 303, 316, 518 S.E.2d 60, 73 (1999) (per curiam) (citation
omitted). Moreover, we have previoudy regjected condtitutiond chalengesto the opentended scheme of
our aggravated robbery statute. See State v. Houston, 166 W. Va. 202, 204-205, 273 S.E.2d 375,
376 (1980) (“[M]ost courts which have considered open-ended sentencing statutes have upheld the

constitutionality of the statute as against claims of cruel and unusual punishment.”).

Mr. Adamscontendsthet themitigating factorsin hiscaseoutwea ghtheaggravating factors
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Therefore, thelegidative purpose behind the aggravated robbery statute required alesser sentence. We
disagree. Thefactorsconsdered to be mitigating by Mr. Adamsincludethelack of injury tothevictim,
thesmal amount of money obtained, hisacknowledged drug problem, and the sentencereceived by the
co-defendant. Thepurported mitigating factorsdo not outwe gh the aggravating factorscongdered by the

trid court, whichincduded committing two aggravated robberiesand having five prior fdony convictions,

(c) Comparison of the punishment in other jurisdictions. We have previously
recognized that other jurisdictions permit long prison sentencesfor the crime of aggravated robbery. See
Satev. Boag, 104 Ariz. 362, 453 P.2d 508 (1969) (75 to 99 year sentence); Peoplev. I6tt, 55 CAl.
App. 3d 23, 127 Cd. Rptr. 279 (1976) (life sentence); Satev. Victorian, 332 So.2d 220 (La. 1976)
(45 year sentence); Satev. Hoskins, 522 So.2d 1235 (La. Ct. App. 1988) (99 year sentence); People
V. Murph, 185 Mich.App. 476, 463 N.W.2d 156 (1990) (two 46 year sentences); Garrett v. Sate,
486 SW.2d 272 (Mo. 1972) (99 year sentence); Satev. Morris, 661 SW.2d 84 (Mo. Ct. App. 1983)
(lifesentence); Robinsonv. Sate, 743 P.2d 1088 (Okla. Crim. App. 1987) (100 year sentence). In
theingant procesding, Mr. Adams sentenceof 90 yearsimprisonment for aggravated robbery iscongsent

with punishments imposed by other jurisdictions for similar conduct.

(d) Comparison with other offensesin the State. Mr. Adamshas acknowledged
that this Court hasreected proportiondity challengesin anumber of casesinvolving aggravated robbery
sentences. See Satev. Williams, 205 W. Va. 552, 519 S.E.2d 835 (1999) (upheld 50 year sentence
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for attempted aggravated robbery); Sate v. Phillips, 199 W. Va. 507, 485 S.E.2d 676 (1997)
(upholding 140 year sentence for two counts of aggravated robbery and one count of kidnaping); Sate
v. Woods, 194 W. Va. 250, 460 S.E.2d 65 (1995) (upholding sentence of 36 years for aggravated
robbery); Satev. Ross, 184 W. Va. 579, 402 S.E.2d 248 (1990) (upheld 100 year sentence for
attempted aggravated robbery); Satev. Joence, 182 W. Va. 472, 388 S.E.2d 498 (1989) (upheld 60
year sentence for aggravated robbery); Satev. England, 180 W. Va. 342, 376 S.E.2d 548 (1988)
(upheldlife sentencefor aggravated robbery); Satev. Brown, 177 W. Va 633, 355 S.E.2d 614 (1987)
(upheld 60 year sentence for aggravated robbery); Satev. Glover, 177 W. Va. 650, 355 S.E.2d 631
(1987) (upheld 75 year sentence for aggravated robbery). Mr. Adams has attempted to distinguish his
case from these cases because the | atter casesinvolved the actua useof adeadly weapon or physical

violence, but his offense involved neither. We are not persuaded by this distinction.

Whileitistruethat this Court examineswhether an aggravated robbery involved the use
of adeadly wegpon or violence, our andyss has never been limited to only these congderations. See,
e.g., Satev. Cooper, 172 W. Va. 266, 304 S.E.2d 851 (1983) (reversing aggravated robbery
sentence dthough violencewas used). Our gpproach has awaysinduded an examination of “the nature
of the offense committed, as well asthe defendant’ s character and previous behavior.” Satev.
Williams, 205 W. Va. 552, 557, 519 SE.2d 835, 840 (1999). It isthetotdity of the circumstancesthat
control our proportionality analysis. Under thisapproach, Mr. Adams' sentence of 90 yearsis not
disoroportionate. Although no deadly wegpon was used and no extreme violence was committed in Mr.

Adams crime, therecord documentsthat he had an extensive prior felony record that included violence
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andwhich madehim an extremedanger to society. Wehavedsotakeninto consderationthat Mr Adams

was faced with arecidivig life sentence, had the State not agreed to drop the charge in exchangefor a

guilty plea®

V.
CONCLUSION
Mr. Adams sentence of 90 yearsimprisonment for the crime of aggravated robbery is

affirmed.

Affirmed.

#Although we make no comment on the merits of theissue, wewill point out that Mr. Adams
sentence of 90 yearsisnot alife sentence, asheargued, becausehewill eventudly bedigiblefor parole
consideration.



