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SYLLABUS

“Indetermining whether to entertain andissuethewrit of prohibition for casesnot involving
an absenceof juridiction but only whereitisdamed that thelower tribund exceeded itslegitimate powers
this Court will examinefivefactors (1) whether the party seeking the writ has no other adequate means,
such asdirect apped, to obtain the desired rlief; (2) whether the petitioner will be damaged or prejudiced
inaway that isnot correctable on gpped; (3) whether thelower tribund’ sorder isclearly erroneousas
amatter of law; (4) whether thelower tribunal’ sorder isan oft repeated error or manifests persstent
disregardfor elther procedurd or subgtantivelaw; and (5) whether thelower tribuna’ sorder raisesnew
andimportant problemsor issuesof law of firs impresson. Thesefactorsaregenerd guiddinestha serve
asaussful garting point for determining whether adiscretionary writ of prohibition shouldissue: Although
al fivefactorsneed not besatisfied, itisclear that the third factor, the existence of clear error asameatter
of law, should be given substantial weight.” Syllabus Point 4, Sate exrel. Hoover v. Berger, 199

W. Va 12,483 SEE.2d 12 (1996).



Per Curiam:

Inthisorigina proceedingin prohibition, therdator, Ryan A. Sutton, who hasbeen charged
with homicide, praystheat thisCourt prohibitthetrial judge, thejudge of the Circuit Court of Ohio County,
from compdling hisatorney to produce certaininformation prior totrid. Hedso daimsthat thetrid judge
hasimproperly placed certain conditions upon theindependent forensi c examination, which hehas
requested, of the alleged murder weapon and the victim’s medical and autopsy reports.

l.
FACTS

Therdator, Ryan A. Sutton, was charged with committing homicide through theuse of a
deadly wegpon in Ohio County, and prior totrid, thetrid court acting pursuant to Rule 42.01 of the West
VirginiaTrid Court Rules, ordered thet therdaor, aswdl asthe Sate, filesatementsof factsto be proved
a trid, aswell asthe namesand addresses of potentia witnesses* Additiondly, in preparing for trid, the
relator’ sattorney requested that the aleged murder weapon be turned over to an independent forensic
expert for examination and testing. He dso requested that the origind medica and autopsy reportsof the

victim beturned over for examination. Thetrid court granted thereaor’ smotionsfor an independent

'Rule 42.01 of the Trial Court Rules states:

Prior to jury selection, unless otherwise ordered, the prosecutor and
counsd for the defense shdl each prepare and present to the court and to
opposing counsd agatement of factsfor the casebeing tried, which shdl
include the names of potential witnesses each may call during trid,
including the place of resdence or themunicipd entity, if any, inwhich
they live.



examingtion of the murder wegpon and for an independent examination of themedica and autopsy reports,
but required counsd for therdator to disclosethe names of the expertswhom heintended to employ, as

well astheir scientific backgrounds and the tests which they proposed to employ.

Inthe present proceeding, therdaor damsthat thetrid judge should be prohibited from
requiring himto giveadatement of hiscaseand to provideawitnesslis in advance of jury sdection. He
arguesthat what the court has required him to do isto disclose histheory of the case, the State’s

weaknesses, as well as his attorney’ s work product.

Additiondly, therdator clamsthat, given thefact that he has not requested any non-
mandatory discovery from the State, thetria court haserred in requiring him to reved the namesof the
expertsheintended to employ to examinethe murder wegpon and theautopsy and medicd reports, aswell

astheir findings.

.
STANDARD FOR DETERMINING
WHETHER PROHIBITION ISAPPROPRIATE

In Syllabus Point 4 of Sate ex rel. Hoover v. Berger, 199 W. Va. 12, 483 SE.2d 12
(1996), this Court stated that:
In determining whether to entertain and issuethewrit of prohibition for
casesnotinvolving an absenceof jurisdiction but only whereitisclamed
that the lower tribunal exceeded itslegitimate powers, this Court will

examinefivefactors (1) whether the party seeking thewrit hasno other
adequate means, such as direct appeal, to obtain the desired relief;
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(2) whether the petitioner will be damaged or prgudiced inaway thet is
not correctable on appeal; (3) whether the lower tribuna’s order is
clearly erroneous asamatter of law; (4) whether thelower tribund’s
order isan oft repested error or manifests persstent disregard for ether
procedurd or subgtantivelaw; and (5) whether thelower tribund’ sorder
raises new and important problems or issues of law of first impression.
Theefadtorsare generd guiddinesthat sarve asaussful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it isclear that the third
factor, the existence of clear error asamatter of law, should be given
substantial weight.

1.
DISCUSSION

Therdaor' sfira daminthe present procesdingisthat thetrid judge erred, and violated
his condtitutiond rights, by requiring himto disclose, in advance of jury sdection, hiswitnessesand their
addresses, histheory of hiscase, the State’ sweaknessesand hisattorney work product, when hedid not

seek mandatory discovery from the State.

After examining the documents submitted in the present proceeding, this Court findsthet
thetrid court did order that both the rlator and the prasecution submit witnessligts, but the court did not
order that the relator submit histheory of the case, the State’ sweaknesses, and his attorney’ swork
product. All that the court’ sorder statesisthat: “Itisfurther ORDERED that both counsel for the
Defendant and counsd for the State shdl submit inwriting by the close of businesson July 20, 2001, dl

required material as contained in Trial Court Rule 42.01. . . .”



Additiondly, thetrid judge atesin hismemoranduminresponsetotheruleto show cause
in the present proceeding:

[1]t has become apparent that Petitioner [Relator] isconfused asto the
meaning of thephrase“astatement of facts.” ItisthisRespondent’s
opinion, and had been theintent of itsruling on June 12, 2001, that “ a
gtatement of facts’ does not imply asummary of each witnesses[Sc]
tesimony. Instead, the phraseismore broad and globd, akin moretoa
pre-trial memorandum statement of contentions.

Indeed, upon review of thetranscript, thetrid court on severd occasons
attempted to limit the scope and discussion of the Rule42.01 motionto
includejust the namesand addresses of thewitnesses, and not asummary
of testimony. ... Hence, asisreflected in both the June 12, 2001
transcript aswdl asthe duly 20, 2001 Order, the Respondent’ sruling hes
been that bath partiesare obligated to the language of Rule42.01, which
ruling, to be clear, isthat both parties are to disclose only the names
and addresses of the witnesses that each may call at trial.

(Emphasis supplied.)

In Sate ex rel. Hill v. Reed, 199 W. Va. 89, 483 S.E.2d 89 (1996), this Court
discussed the question of whether it was gppropriate for atria court to requireacrimind defendant to
disclosethenamesof hisprospectivewitnesses. The Court recognized thet jury selection wascriticd to
thefairnessof criminal tridlsand pointed out that afunction of voir direisto dicit possible prgudice
possessed by progpective jurorswhich might affect tharr ability to render averdict soldy on the evidence
under theindructions of the court. The Court dso indicated that voir dire must be meaningful so that the
partiesmay select ajury competent to judge and determine the factsinissue without bias, prgudice or
partidity. The Court concluded that voir dire can not be effectively conducted unlessthe names of

prospectivejurorsaredisclosed prior totrial. Asaconsequence, the Court concluded that it was
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appropriate, and withinthe discretion of atrid judge, to requirethat the partiesto acrimina proceeding
prepare and submit to the court alist of their prospective witnesses, aswell asthe addresses of those

withesses.

The Court did, however, suggest in Sateex rel. Hill v. Reed, id., that therewasa
countervailing concerninvolved inthe pretrid identification of witnesses. That concernisthat the process
of identifying witnesses not be used asasubterfugefor discovery where such discovery isnot otherwise
appropriate. In Sateexrd. Hill v. Reed, id., the rdlator did not seek disclosure pursuant to Rule 16
of theWes VirginiaRulesof Criminal Procedure, and the Court noted that he was nat, therefore, obligated
to make reciprocal disclosure to the State. The Court stated that:

Rule 16 [of theWest VirginiaRules of Crimind Procedure] basicaly
permitsdiscovery by the State only if the defendant has areedy requested
and received certain things and provides, in pertinent part, as follows:

(D) Defense Witnesses. |If the defendant requests disclosure
under subdivison (8)(2)(F) of thisrule, upon compliancewithsuch request
by the state, the defendant, on the request of the state, shall
furnish the state with a list of the names and addr esses of the
witnesses the defendant intendsto call in the presentation of
thecasein chief. When arequest for discovery of the names and
addresses of witnesses has been made by the gate, the defendant may be
alowedto perpetuate thetestimony of suchwitnessesin accordancewith
the provisions of Rule 15.

W.Va R. Crim. P. 16(b)(D) (emphasis supplied).

Note 2, Sate ex rel. Hill v. Reed, id.



InSateexrd. Hill v. Reed, id., this Court concluded that the circuit court’ srequiring
the partiesto produce witnesslists was proper, and was within the court’ s discretion, where the circuit
court required thet thelistsbe provided ontheday of trid. By so doing, thecircuit court insured that the
witnessinformation wasavailadlefor voir dire purposes, but was not avallable for impermissble discovery

PUrPOSES.

Inthe present case, thetrid court ordered that the witnessinformeation be provided by the
close of businesson July 20, 2001, when thetimefor trid was set for July 25, 2001, which potentidly
meant thet four full dayswereavailadlefor investigation of thewitnessesand consderation of their potentid

Impact upon trial.

Although the Court believesthisisadose case, the Court d o believesthat the four-day
window for possbleuse of thewitnessinformation for discovery istoo broad and thet the potentid thet
informationwill beused for impermissblediscovery outweighsthe permissbleand gppropriaieuseof the

information for voir dire purposes.

Accordingly, the Court bdievesthat dthough thecircuit court properly did direct thet the

partiesproducewitnessinformation, the court erred, or abused itsdiscretion, inrequiring the production



of theligtsdaysin advance of trid rather than on thefirst day of trid asprovidedin Sateexrd. Hill v.

Reed, id.?

Therdator in the present proceeding dso damsthat thetrid court erred inrequiring him
to disclosethe nameof theexpert whom heintended to useto examinethemurder wegpon and to disclose
thetesting procedureswhich the expert proposed to employ, and that the court erred inrequiring himto
disclosetheidentity of theexpert who would examinethe origind medicd reportsand autopsy reports, as

well asthat expert’s findings.

In Satev. Crabtree, 198 W. Va. 620, 482 S.E.2d 605 (1996), this Court discussed
a lengththeright of acrimind defendant to ingpect tangible objectsthat are materid to the preparation of
hisdefense. The Court indicated that acrimina defendant clearly hasthe right to make such ingpections
and dso hastheright to have his own expert conduct such examination. However, in Syllabus Point 8 of
Satev. Crabtree, id., the Court stated:

A crimind defendant who desiresto andyzeanatide or substanceinthe
possession or control of the State under Rule 16 of theWest Virginia
Rules of Criminal Procedure should file amotion setting forth the
arcumgtancesof theproposad andlysis, theidentity of theexpert whowill
conduct such analysis, and the expert’ s qudifications and scientific
background. Thetrial court may then, initsdiscretion, providefor
appropriate safeguards, including, where necessary, the performance of

Af the rddator had requested disclosure of the State' s evidence under Rule 16 of the Rules of
Crimind Procedure, the State woul d have been entitled to reciprocd discovery and the requirement that
therdator produce awitnesslist before the day of trid would not have potentidly affected therdator’s
rights.



such tests at the State |aboratory under the supervision of the State' s
analyst.

Inthebody of Satev. Crabtree, id., the Court indicated that whileacrimina defendant
hastheright to have hisexpert examine an articlein the State’ s possess on which might advance his
defense, the Court dso recognized thet thetria court hastheright to control theexamination process. The
trid court’ sright to control the processis necessary to safeguard theintegrity of thearticleexamined as
evidence, and this Court bdievesthat atrid court must have some knowledge of who a proposed expert
IS, what his scientific background is, and what tests he expectsto performin order to frame controls over

the examination process to insure that the integrity of the evidence is maintained.

Inthe present proceeding, therdator alegesthat thecircuit court hasordered himtoreved
hisforendc expert, theteting fadility, thetests sought, and the results regarding the dleged murder wegpon.
Hedsodlegesthat thetrid court hasrequired himto reved theforensic expert who will examinethe

murder victim’'s medical and autopsy reports, and the results of the examination.

A careful examination of thetrid court’ sorder dedling with theexaminationissues, shows
that thetrid court sought informeation necessary to establish controls necessary to maintaintheintegrity of
theevidence. Specifically, the Court stated: “[T]herequirementsof SyllabusPt. 8, Satev. Crabtree,
must be met inthat the Defendant mugt set forth the circumstances of the proposed andlysis, theidentity

of the expert who will conduct such analysis and the expert’ s qualifications and scientific background.”



Although Satev. Crabtree, id., dedt with asituation whereacrimina defendant had
made requests for non-mandatory discovery from the State which triggered the requirement that the
defendant makereciprocd discovery, under the Rulesof Criminad Procedure, acareful examination of
Satev. Crabtree, id., revedsthat policy concerns, that is, the concerns over the maintenance of the
physcd integrity of physicad evidence, rather than the srict requirements of the Rules, dictated thet atrid
court be ableto place controls on an independent forens ¢ examination conducted by adefendant. Those

concerns exist even if adefendant is not required to make reciprocal discovery under the Rules.

Inview of the underlying policy consderationsinvolving the preservation of potentia
evidence, the Court bdievesthat theauthority of acourt to maintaintheintegrity of physical evidenceas
ddineated in Syllabus Point 8 of State v. Crabtree, id., exists regardless of whether the motion to
examine such evidence by adefendant is made under Rule 16 of the West VirginiaRules of Crimind
Procedure, or otherwise. Inlight of this, thisCourt believesthat thecircuit court, in the present case, did
not err in requiring the relator to reved theidentities of the experts whom heintended to use, their
backgrounds, and the scientific testswhich they intended to make snce such informeation was reasonably
necessary for the court to design aprotocol which would dlow appropriate independent examination and
a thesametimeinsurethat theintegrity of theevidencewould be maintained. On the other hand, the Court
cannot seehow thereguirement that the turning over of theindependent forendc examiners findingstothe
court, prior totrid, or to the State, would insure the integrity of the evidence. Inview of this, the Court

believesthat unlessadefendant, such asthereator in the present case, isrequired to make reciproca



disclosureunder Rule 16 of theWest VirginiaRules of Crimind Procedure, it would beimproper for a

court to require him to disclose his independent expert’ s findings.

For the reasons sated, this Court believesthat the writ of prohibition which the relator
seeksshouldissue, but should bemoulded to providethet the circuit court may properly requirethereator
toprovidealist of witnessesand their addresses, but not until theday of tridl. Thewrit should befurther
moulded to providethet the court may requiretherdator toidentify hisforensc witnesses, their scientific
backgrounds, and the testswhich they proposeto perform. The court may place requirementsand/or
restrictionsonthe performanceof scientific testing ascontemplated by Satev. Crabtree, id., to presarve
theintegrity of theevidence. Therequirements, and other regtrictions, should not be structured so that they

require the relator to reveal hisforensic expert’s findings.

For the reasons stated, awrit of prohibition, moulded as set forth herein, is granted.

Writ granted as moulded.
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