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SYLLABUSBY THE COURT

1. “A dreuit court’ sentry of adeclaratory judgment isrevieweddenovo.” Syllabus
Point 3, Cox v. Amick, 195 W.Va 608, 466 S.E.2d 459 (1995).

2. “Theinterpretation of aninsurance contract, including thequestion of whether the
contractisambiguous, isalegd determinationthdt, likealower court’ sgrant of summary judgement, shal
be reviewed de novo on appeal.” Syllabus Point 2, Riffe v. Home Finders Associates, Inc., 205
W.Va. 216, 517 S.E.2d 313 (1999).

3. “ Aninsurance company seeking to avoid liability through the operation of an
exduson hasthe burden of proving thefacts necessary to the operation of that excdluson.” Syllabus Point
7, National Mutual Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987).

4. “Wherethe policy languageinvolved isexcdusonary, it will bedrictly construed
agang theinsurer in order that the purpose of providing indemnity not bedefeated.” Syllabus Point 5,
National Mutual Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987).

5. “Languagein aninsurance policy should begivenitsplain, ordinary meaning.”
Syllabus Point 1, Soliva v. Shand, Morahan & Co., 176 W.Va. 430, 345 S.E.2d 33 (1986).

6. “Whenacomplaintisfiled agang aninaured, aninsurer must look beyond thebare
dlegations contained in the third party’ s pleedings and conduct areasonableinquiry into thefactsin order
to ascertain whether the claims asserted may comewithin the scope of the coveragethat theinsurer is
obligated to provide.” Syllabus, Farmers & Mechanics Mut. Fire Ins. Co. of West Virginia v.

HutZler, 191 W.Va. 559, 447 S.E.2d 22 (1994).



7. Under anintentiond actsexcdugon, apolicyholder may be denied coverage only
if the policyholder (1) committed an intentiond act and (2) expected or intended the specific resulting
damage.

8. When an intentional acts excluson useslanguage to the effect that insurance
coverageisvoided when thelosswas“ expected or intended by theinsured,” courts must generdly usea
subjective rather than objective standard for determining the policyholder’ s intent.

9. A losswhichresultsfrom an act committed by apolicyholder in self-defenseor in
defense of another isnot, asamatter of law, expected or intended by the policyholder. Wherea
policyholder establishes he or she properly actedin self-defense or in defense of another, theinsurance

company may not rely upon an intentional acts exclusion to deny coverage.



Starcher, Justice:

Inthiscasefrom the Circuit Court of Hardy County, we addressaStuaion whereawife,
inthe defense of her husband, shot and killed athird-party aggressor. Thewife has been acquitted of any
criminal responsibility, but the alleged aggressor’ s widow has sued the couple for wrongful death.

The couplegave notice of thelawsuit to their homeowners' insurance company. The
homeowners' insurance company hasrefused to provideliability coverage or alega defensetothe
homeowners, citingto an“intentiond acts’ exclusoninthe policy. Theinsurance company doesnot
contest that the homeownersacted together in self-defense, but does, neverthel ess, contend that the
shooting of thethird party wasintentiond, and as such it could be expected thet there would be bodily
injury. Thedircuit court, inan order dated December 27, 2000, agreed with theinsurance company and
denied the homeowners aright to coverage and aright to alegal defense.

Asst forthbd ow, wereversethecircuit court. Wecondudethat whenanindividua acts
in self defense or in defense of another, an insurance company may not rely upon an intentiond acts
exclusion to deny coverage or alegal defense.

l.
Facts & Background

Theindant caseisadedaratory judgment action filed by aninsurance company, gopellee
Farmersand MechanicsMutud Insurance Company of West Virginia(“ Farmersand Mechanics’), agand

the purchasers of ahomeowners' ligbility insurance policy, gppellants Gerad and Brenda Cook, and



againg appellant Leah Buckler, anindividua who has sued the Cooksfor the wrongful death of her
husband, Homer Buckler.

Thedrcumgances underlying theingant action were meticuloudy discussed by this Court
inapreviouscrimina gpped involving BrendaCook, Syled Satev. Cook, 204 W.Va 591, 515 SE.2d
127(1999). Additiond discovery wasconductedintheingant dedlaratory judgment action to supplement
the story. We draw our discussion of the facts from both of these sources.

Mr. and Mrs Cook owned ahomeand atract of land in Moorefidd, West Virginia The
Cookswere repeatedly harassed and threatened by neighborsdue, in part, to the Cooks' placement of a
fence and rocks dong the edge of their property bordering Hickory Ridge Road. At varioustimes, the
fencewastorn down, roofing nailswere placed in the Cooks' driveway, and piles of rocksand dirt
dumped on their property.

Oneof theindividualswho harassed and threstened the Cookswas Homer Buckler. Mr.
Buckler was ahuge man, standing 6 feet, 4 inches and weighing in excess of 300 pounds. The Cooks
repeatedly sought the help of law enforcement authoritiesto stop theintimidation by Mr. Buckler, tono
avall. For example, after the Cooks fence wastorn down, the sheriff investigated and spoke with Mr.
Buckler, and asaresult, Mr. Buckler agreed to gpologizeto the Cooks. However, indead of gpologizing,
Mr. Buckler vigted the Cooksand threatenedtokill themif they ever cdled theauthoritiesagainregarding
his conduct.

On May 7, 1997, Mrs. Cook spoke with a state trooper by telephone about an
Investigation intothe vanddism of the Cooks nearby cabin. Thetrooper indicated hewasgoing to come

out to the areaand gpeak to Mr. Buckler about the matter. Shortly after the conversation ended, Mrs.
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Cook heard atruck outsde her house, and looking outsidesaw Mr. Buckler throwing rocks onto her
property in the direction of Mr. Cook.

Mr. Cook -- who was 5 feet, 6 inchestall and weighed 140 pounds-- gpproached Mr.
Buckler and asked that he not throw rocks on his property. At the sametime, Mrs. Cook loaded a
shotgun and walked outsde, fired awarning shot in theair, and then hurried to her husband' ssde. Mrs.
Cook contends she asked Mr. Buckler to leave, and told him she had dready caled the police. Mr.
Bucklerimmediately looked at Mr. Cook and said, “Y ou’ reaG-- d----- dead man. | warnedyou, | told
you never to call them.”

Witnessesindicatie that Mr. Cook begantowalk away, but that Mr. Buckler pursued and
attacked him. Mr. Cook responded by swinging hisfist a Mr. Buckler; Mr. Buckler threw Mr. Cook to
the ground and began beating him.

AsMr. Buckler best Mr. Cook, Mrs. Cook held the shotgun in onehand and tried to pulll
Mr. Buckler off her hushand. Mr. Buckler pausad long enoughto strikeMrs. Cook and rip her shirt open.
Mrs. Cook again plead with Mr. Buckler to stop, but she was ignored.

Mrs. Cook damed shewasafraid her hushand would bekilled, so she pointed the shotgun
a Mr. Buckler'sright arm. Shetedtified in adepostion that she“didn’t redly amit, | jus, it wasclose
enough to wherethe barrdl would have jugt, the shot would havelikejust grazed maybethesde of his
am.” AsMrs Cook fired, Mr. Buckler raised up and rased hisright arm, causing the shot to land under
hisright armpit. Mr. Buckler later died of hisinjuries, and Mrs. Cook was charged with and convicted of

second-degree murder.



In Sate v. Cook, supra, Mrs. Cook appealed her conviction to this Court. After
carefully examining the record, we concluded that Mrs. Cook had established that she acted in defense of
her hushand Gerad in shooting Mr. Buckler, and that the State had failed to rebut thisdefensebeyond a
reasonable doubt. We reversed Mrs. Cook’ s conviction and remanded the case for the entry of a
judgment of acquittal.

Subsequent tothisCourt’ sopinion, Mrs. Buckler filed awrongful death action againgt the
Cooksfor the desth of her husband. The Cooks sought ligbility insurance coverage and defense counsd
for thewrongful desth action from their homeowner’ sinsurance carrier, gopdlee Farmearsand Mechanics

Farmersand Mechani csfiled theingtant decl aratory judgment action seekingadeclaration
that therewas no coverage and no duty to provide adefense under the homeowner’ sinsurance policy
becauseof anexdudonfor “intentiond acts” Thepolicy exdudescoveragefor “bodily injury or property
damage. . . which is expected or intended by the insured.”

After discovery was conducted by the parties, upon motion the circuit court granted
summary judgment to Farmersand Mechanics. Inan order dated December 27, 2000, the circuit court
concluded that Mrs. Cook expected and intended to shoot Mr. Buckler. Furthermore, the circuit court
heldthat it could beinferred that she expected and intended to cause Mr. Buckler bodily injury, because
whether apolicyholder intendsto causeharm to another isviewed from an objective, not subjective,
viewpoint. Inother words, thedircuit court conduded that areasonable, prudent personwoul d expect thet
firing ashotgun at another personwould cause bodily injury -- regardiess of what Mrs. Cook contended
her intentionsand expectationstruly were. Lagtly, thecircuit court ruled that while Mrs. Cook’ ssdlf-

defenseargument might absolveher of arimind lidbility, “[a] damof saf-defensewill not defeat or diminish
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theintent behind theact of theinsured for purposesof insurance coverage” Accordingly, thedrcuit court

found that because of theintentiona actsexclusion, Farmersand M echanicshad no duty to providea

defense to Brenda Cook, and no duty to provide coverage under her homeowners' insurance policy.
Thecircuit court aso found that Mr. Cook had “approached and antagonized” Mr.

Buckler, and thereby intentionaly and willfully initiated afight with Mr. Buckler. Thecircuit court dso

found that Mrs. Buckler'scomplaint “arguably aleges’ that Mr. Cook had acted to “ create ascenario

whichwould dlow and permit hiswife. . . to shoot Homer Buckler under the guiseof salf-defense.”

Accordingly, thecircuit court concluded that Mr. Cook’ sactions* entail[ed] aconsciousand intentional

eement, removing the samefrom the scopeof coverage afforded by the Farmersand Mechanics Policy.”

The Cooksand Mrs. Buckler now gpped the circuit court’s December 27, 2000 order.

.
Sandard of Review

This Court reviewsadcircuit court’ sentry of adeclaratory judgment de novo, Sncethe
principal purpose of adedaratory judgment action isto resolve legd questions. Syllabus Point 3, Cox v.
Amick, 195W.Va 608, 466 S.E.2d 459 (1995). When adeclaratory judgment proceeding involvesthe
determination of anissueof fact, that issue may betried and determined by ajudgeor ajury, just asissues

of fact aretried and determined in other civil actions. W.Va. Code, 55-13-9[1941]." Seealso, Syllabus

"W.Va. Code, 55-13-9 [1941] states:
When aproceeding under thisartideinvolvesthe determingtion of anissue
of fact, suchissuemay betried and determined in the same manner as
issuesof fact aretried and determined in other dvil actionsinthecourtin
(continued...)



Point 16, Mountain Lodge Association v. Crum & Forster Indem. Co.,, WWVa __ ,
SE2d__ (No.29289, Dec. 7,2001) (*West VirginiaCode § 55-13-9 and Rules 38, 39 and 57 of the
Rulesof Civil Procedure, read and consdered together, operate to guarantee that any issuetriable by a
jury asametter of right in other civil actions cognizable by the drcuit courtsshdl, upontimely demandin
adeclaratory judgment proceeding, betriedtoajury.”). Any determinationsof fact made by thecircuit
court or jury in reeching itsultimate judgment arereviewed under adearly erroneous gandard. Cox, 195
W.Va at 612, 466 S.E.2d at 463.

Inthis case weare asked to review the circuit court’ sinterpretation of an insurance
contract. In SyllabusPoint 2 of Riffev. Home Finders Associates, Inc., 205 W.Va 216, 517 SE.2d
313(1999), we dated that “[t] heinterpretation of aninsurance contract, including the question of whether
the contract isambiguous, isalegd determination that, likealower court’ sgrant of summeary judgement,
shdl bereviewed de novo on gpped.” “ Determination of the proper coverage of an insurance contract
when thefactsare not in dispute isaquestion of law.” Murray v. Sate FarmFire & Cas. Co., 203

W.Va 477, 482, 509 SE.2d 1, 6 (1998).

[1.
Discussion

!(...continued)
which the proceeding is pending.
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Intheingtant case, aninsurance company seeksto avoid responghility to apolicyholder
under an insurance policy through the operation of an excluson. Wetherefore must first discussour
guidelines for the judicial construction of insurance policy exclusions.

When apolicyholder showsthat alossoccurred whilean insurancepolicy wasinforce,
but the insurance company seeksto avoid liability through the operation of an excluson, theinsurance
company hasthe burden of proving the exclusion appliesto thefactsinthe case. SyllabusPoint 7,
National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987).
“Wherethe pdlicy languageinvalved isexdusonary, it will bedrictly consrued againg theinsurer in order
that the purpose of providing indemnity not be defeated.” Syllabus Point 5, 1d. However, whenever a
policy isbeing construed or gpplied, the“[l]anguage in an insurance policy should begivenitsplan,
ordinary meaning.” Syllabus Point 1, Solivav. Shand, Morahan & Co., 176 W.Va 430, 345 S.E.2d
33 (1986).

Aninsurancecompany mus meet amorerigorousstandard to avoiditsobligation to defend
apalicyhalder. Theduty to defend apolicyholder may, by virtueof thelanguage contained in theinsurance

policy, be broader than the obligation to indemnify the policyhol der againgt somerisk.? Theinsurance

2In theinstant case, the Farmersand Mechanics' policy provided to the Cooks containsthe
following language:
If aclamismade or asuit is brought against an insured for damages
because of bodily injury or property damege causad by an occurrenceto
which this coverage applies, we will:

2. provideadefensea our expenseby counsd of our choice, evenif the
auitisgroundless, false or fraudulent. We may investigate and settleany
clam or suit that we decide isgppropriate. Our duty to settle or defend

(continued...)



company may be obligated to provide adefense“ even though the suitisgroundless, fase, or fraudulent.”
Aetna Casualty & Surety Co. v. Pitrolo, 176 W.Va. 190, 194, 342 S.E.2d 156, 160 (1986). As
we stated in the sole syllabus point of Farmers & Mechanics Mut. Firelns. Co. of West Virginia
v. Hutzler, 191 W.Va. 559, 447 S.E.2d 22 (1994):

Whenacomplaintisfiled againg aninsured, an insurer must look beyond

the baredlegations contained inthethird party’ spleadingsand conduct

areasonableinquiry into thefactsin order to ascertain whether theclams

asserted may come within thescope of the coverage that theinsurer is

obligated to provide.

If thefactsunderlying the complant filed by aplaintiff againgt apolicyholder are* reasonably susceptible
of aninterpretation that the claim may be covered by thetermsof theinsurancepalicy,” theinsurance
carrier must provide adefense. Pitrolo, 176 W.Va. at 194, 342 S.E.2d at 160.

Thepalicy in the ingtant case excludes from coverage any “bodily injury or property
damage. . . whichisexpected or intended by theinsured.” Farmersand Mechanics contendsthat both
Brendaand Gerdd Cook acted intentiondly to cause Homer Buckler to be shat, and intended, or should
have reasonably foreseen and expected, that hewould be harmed by their actions. Accordingly, Farmers
and Mechanicsdamsit hasno duty to indemnify the Cooks under the palicy, and no duty to providethe
Cooks with a defense to Mrs. Buckler’s wrongful death lawsuit.

Inthisded aratory judgment action, however, the gppdlantsarguethat Brendaand Gerald

Cook did not intend or expect to cauise harm to Mr. Buckler. Instead, they arguethat Mr. Cook was

?(...continued)
endswhentheamount wepay for damagesresulting fromtheoccurrence
equals our limit of liability.



attacked, that Mrs. Cook intended to defend her husband, and that, asametter of law, any act done by
Mrs. Cook in self-defense or in defense of another was expected or intended to prevent harm to onesdlf
or another -- and conversdly, not expected or intended to cause bodily injury to another. The gppdlants
therefore argue that the Cooks are entitled to coverage under the policy.

Webegin our examination of theparties arguments by consdering thelanguage of the
“intentional acts’ exclusion, and how the exclusion is applied by courts.

Courtsaregenerdly inagreement that under anintentiond actsexcluson, “apoalicyholder
may be denied coverage only if the policyholder (1) committed anintentiona act and (2) expected or
intended the specific resulting damage.” Sateexre. Davidsonv. Hoke, 207 W.Va. 332, 339, 532
S.E.2d 50, 57 (2000) (Starcher, J., concurring). Both anintentional act and an intended or expected
consequence must be present before the exclusion operates to void coverage. See generally,
“Congruction and goplication of provisgon of lighility insurance palicy expressy exdudinginjuriesintended
or expected by insured,” 31 A.L.R.4th 957 (1984).

Furthermore, under the intentiona actsexduson, courts generdly look to the subjective
intent of the policyholder -- the policy language specdificaly saysto determineif thelosswas* expected or
intended by theinsured.” Congtruing the language of the excluson in the instant case according to its
plain, ordinary meaning, itisgpparent that courts should not examinean intentiona actsexdusonwithan
“objective’” sgandardin mind -- whether theresulting injury or damage was reasonably foreseegbletoa
reasoneblepersonislargdy irrdevant. “Thequestiontoaskis,  Did thispolicyholder expect or intend the
injury or property damage?” Sateexrd. Davidsonv. Hoke, 207 W.Va. at 339, 532 S.E.2d at 57.

The Farmersand Mechanics palicy doesnot set forth an objective Sandard, and asubjective sandard for
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determining the policyholder’ sintent *is supported by the fact that the ‘ neither expected nor intended’
language is followed by the phrase ‘from the standpoint of the insured.”” Smith v. Hughes
Aircraft Co. Corp., 783 F.Supp. 1222, 1236 (D.Ariz. 1991). Seealso, Queen City Farms, Inc.
v. Central National Ins. Co. of Omaha, 126 Wash.2d 50, 882 P.2d 703 (1994) (“unexpected and
unintended” requirement isdetermined under asulbjective Sandard because policy setsout no objective
standard, and average purchaser would reasonably anticipate that unintended damages (in this case,
pollution), even though precipitated by intentional act, would be insured).

We therefore conclude that under an intentiona acts excluson, apolicyholder may be
denied coverage under the palicy only if the policyholder (1) committed anintentiond act and (2) expected
or intended the spedific resuiting injury or damage. Whenanintentiond actsexduson useslanguagetothe
effect that insurance coverageisvoided when the losswas “ expected or intended by theinsured,” courts
must use a subjective rather than objective standard for determining the policyholder’ s intent.

These gandardsaone, however, do not fully assst usin our resolution of theingtant case,
becausethe question raised by the gopd lantsfocuses on the meaning of the phrase* expected or intended”
inthecontext of apolicyholder actingin sdf-defense. Thequestiona handisthis doesapersonwho acts

insdf-defenseor in defense of anather redlly act intentiondlly, and with anintention to cause bodily injury?

Wenotea thispoint what isnot anissuein theinstant case: whether Mrs. Cook intended to act
in salf-defense or in defense of her husband, but negligently or improperly used excessiveforce. The
partieshave not raised or briefed thisissue. Wetherefore, in the discussion, do not congder or resolve
those problemsthat might arisewhere apolicyholder isaleged to have acted with excessiveforce.
Compare Transamerica Ins. Group v. Meere, 143 Ariz. 351, 359-60, 694 P.2d 181, 189-90
(1984) (“If thejury findsthat Meere acted in saf-defensewith no basc desre or intent to harm Pruiitt, but
negligently used forcegrester than necessary in self-defense, Meeremay beligblefor damagesto Pruitt.

(continued...)
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A mgority of courtsexamining thisquestion resolve thedigpute over whether thereisinsurance coverage
basad upon inherent didtinctionsin the qudity of the policyholder’ s“intent” to produce consequences.
Courtsfind that when apolicyhol der actswith wrongful intent, an insurance company may properly deny
coverage; but when that “wrongful” dement islacking, courtsfind that an intentiona actsexdusion cannot
be used to deny coverage.

InWest Virginia wehave conddered casesinvolving theintent of apolicyholder to cause
harm on severa occasons. This Court has repeatedly held that when the evidence established that a
policyholder acted with awrongful intent, therewas no coverage under an insurance policy because of
an intentional acts exclusion.

For example, in Municipal Mutual Ins. Co. v. Mangus, 191 W.Va. 113,443 S.E.2d
455 (1994), apalicyholder with amentd ilinessddiberaidy shot aneighbor over aproperty line dispute.
Whentheneighbor sued, the palicyhol der’ sinsurance company denied coverage under anintentiond acts
excluson. After examining the record, we concluded that the policyholder had a* sufficient degree of
awareness’ that hewas shoating hisneighbor -- dthough the policyholder “ suffered fromdinica depression
or ddusionsin certain agpectsof hislife, hefully understood what hewasdoing a thetimehe shot” the
neighbor. 191 W.Va at 115-116, 443 SE.2d a 457-58. Becausethe policyholder knew hewasacting

withawrongful intent, and wasintending to cause hisneighbor harm, weaffirmed thedenid of coverage.

%(...continued)
Insuch an event, thetruestuation isone of negligence. . . anditis. . . within the coverage of the policy
and not within the exclusion.”) with Sate FarmFire & Cas. Co. v. Marshall, 554 So.2d 504 (Fla.
1989) (per curiam) (wherejury found policyholder’ s actions were not “areasonable use of forceto
prevent imminent death or great bodily harm to himself,” court found coverage was precluded by the
intentional acts exclusion).
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Similarly, in Horace Mann Ins. Co. v. Leeber, 180 W.Va. 375, 376 S.E.2d 581
(1988), apalicyholder wasaccusad of sexudly abusing achild, and sought coveragefrom hishomeowner’s
insurance provider. Theinsurance company argued that it had no duty to defend or provide coverageto
the policyholder because of an*intentiond injury” excluson. We concluded that when apolicyholder
wrongfully engagesin sexua misconduct, theactisso“inherentlyinjurious, or ‘ subgtantidly certain’ to
resultinsomeinjury, that theact isconsdered acrimina offensefor which public policy precludesadam
of unintended conseguences, that is, aclaim that no harm wasintended toresult fromtheact.” 180W.Va
a 379, 376 SE.2d a 585. Wetherefore hdd that because of thewrongful -- in fact, crimind -- nature
of the policyholder’ sactions, theintent of the policyholder to causeinjury would beinferred asamaiter
of law, and coverage could therefore be denied under the intentiond actsexcluson. Seealso, Dottsv.
TaressaJ.A., 182 W.Va. 586, 390 S.E.2d 568 (1990) (sexual assault by busdriver against infant
passenger was not an “accident” which the*insured neither expected or intended” under bus company’s
insurance policy, and coverage could be denied); Srithv. Animal Urgent Care, Inc., 208 W.Va. 664,
542 S.E.2d 827 (2000) (becauseof anintentional actsexclusion, therewas no coveragefor employer
under commercid generd liability policy when employeedleged employer wrongfully engaged in sexud
harassment).

Somewhat closer to thefactsin the ingtant caseis Baber v. Fortner, 186 W.Va. 413,
412 SE.2d 814 (1991). Inthat case, the policyholder shot and killed hiswifée s boyfriend while the
policyholder was sitting inside hisautomobile. The policyholder contended that he acted in self-defense
claming he saw awegpon in the boyfriend’ shand; ajury rgected his contention and convicted him of
voluntary mandaughter. \When the policyholder was sued for the boyfriend’ swrongful desth, the
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palicyholder’ sautomohileliability insurance company refused coverage, in part because of anintentiona
acts exclusion.

Thepolicyholder in Baber argued that hisvoluntary mandaughter conviction wasnot a
condugvedatermination of hisintent, but wedisagread. Wecond uded thet the policyholder’ sconviction
“condgtituted ajudicial rgection of his salf-defense pleawnhich precludesthe assertion that hisact was
anything other thanintentional.” 186 W.Va a 418, 412 SE.2d a 819. In other words, because of his
crimina conviction the policyholder was collaterally estopped from claiming that hisact and its
consequences were anything but intentional .

Theingtant case presentsadtuation substantialy different from that found in the above
cases, namdy that the policyholder did not clearly act with awrongful intent or crimind intent. Instead,
subgantial evidenceindicatesthat thepolicyholder -- who hasbeen acquitted of crimina respongbility on
the basis of salf-defense-- acted solely with anintent to prevent injury to herself and to her husband.
Whether suchaddiberateact of sHf-defensetriggersthe”intentiond act” exdusoninaninsurancepolicy
Isan issue of first impression in West Virginia

Itisaxiométicthat, to establish that an individua’ s conduct wasintentiondly tortious, a
plantiff must prove morethan that the individud acted with anintent to cause injury. The plaintiff must
prove, directly or indirectly, that the individual’ s conduct wasin some way prohibited. Asone
commentator noted:

Theintent withwhichtort liability isconcernedisnot necessarily ahodile

intent, or desire to do any harm. Rather it is an intent to bring

about a result which will invade the interest of another in a

way that the law forbids. The defendant may be liable athough
Intending nothing more than agood-natured practical joke, or honestly
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bdieving that the act would not injure the plaintiff, or even though sesking
the plaintiff’s own good.

Prosser & Keetonon Torts, §8 at 36 (5th Ed. 1984)(emphasisadded). Thus, in order totrigger an
intentiond actsexdusion, the palicyholder must intendto bring about a“ result which will invade theinterest
of another inaway thatthelaw forbids” Insum, the policyholder must intend  aresult thet iswrongful in
the eye of thelaw of torts.” Deakyne v. Selective Insurance Co. of America, 728 A.2d 569, 573
(Del.Sup.Ct. 1997).

InWest Virginia, we have plainly recognized that individual sare permitted touse a
reasonable degree of forceto defend themsalves or others. See Fink v. Thomas, 66 W.Va. 487, 66
S.E. 650 (1909) (defense of others); Shiresv. Boggess, 72 W.Va. 109, 77 S.E. 542 (1913) (self-
defense); Reynoldsv. Griffith, 126 W.Va. 766, 30 S.E.2d 81 (1944) (self-defense). While the
individua may beacting“intentiondlly,” lashing out against an attacker, theindividud isnotinvading the
interestsof theattacker inaway that thelaw forbids. Tothe contrary, the public palicy of this Statefavors
theright of individuasto act in defense of themsdvesand others. SeeFdicianov. 7-Eleven, Inc.,
WvVa_, ,  SE2d__,  (SipOp.at17-18) (No. 29564, November 30, 2001) (“[A]n
individud’ sright to self-defensein West Virginiahas been sufficently established inand darified by our
Sate scommon law so asto render it asubstantid public policy . . . and will susain acause of action for
wrongful discharge.”). Theindividud actsprimarily to prevent harm -- any harm caused to the attacker

isincidental.*

“Thisisnot tosay that factud questionsmay not exist regarding whether theindividud truly acted
in self-defense, or was an aggressor. For example, in Smith v. Sears, Roebuck & Co., 191 W.Va
(continued...)
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A growing mgority of courtsexamining thisissue concludethat when apolicyholder acts
in self defense,

the actor isnot generdly acting for the purpose of intending any injury to
another but, rather, isacting for the purpose of attempting to prevent injury
to himsdf. It caneasly besad that such act, though resulting in bodily
injury to another, was neither expected nor intended within theterms of
thepalicy ... Aninjury resulting froman act committed by aninsuredin
self-defenseis not, as a matter of law, an expected or intended act.

AllstateIns. Co. v. Novak, 210 Neb. 184, 192-93, 313 N.W.2d 636, 640-41 (1981). After examining

the numerous authorities on thisissue,> wefind the reasoning supporting this condusion to be persuasive.

*(...continued)

563, 447 SE.2d 255 (1994) (per curiam), thepolicyholder and aco-worker wereinvolvedin afis fight
inthe parking lot of their employer. The policyholder’ sliahility insurance company refused to provide
coverageunder anintentiond actsexdusion. Thepalicyholder, however, contended “that hisswing a the
plantiff wasin sdf defenseand that no bodily harmwasintended.” 191 W.Va a 564, 447 SE.2d a 256.
We conduded that the* determination of insurance coverage depends on the resolution of factud questions
concerning what happened,” 191 W.Va a 565, 447 SE.2d a 257, and |eft the caseto the circuit court
for final resolution of those factual questions.

*Courtswhich have, in oneform or another, indicated that an act of self-defense or defense of
othersisnot excluded from coverage by an “intentiona acts’ provisoninclude: Mullenv. GlensFalls
Ins. Co., 73 Ca.App.3d 163, 140 Cal.Rptr. 605 (Ca.App. 1977); Allstate Ins. Co. v. Novak, 210
Neb. 184, 313 N.W.2d 636 (1981); Transamericalns. Group v. Meere, 143 Ariz. 351, 694 P.2d
181 (1984); Maxson v. Farmers Ins. of Idaho, Inc., 107 Idaho 1043, 695 P.2d 428 (1985);
Preferred Mut. Ins. Co. v. Thompson, 23 OhioSt.3d 78, 491 N.E.2d 688 (1986); Sate FarmFire
& Cas. Co. v. Poomaihealani, 667 F.Supp. 705 (D.Haw. 1987); Bergv. Fall, 138 Wis.2d 115,
405 N.W.2d 701 (1987); Economy Fire& Cas. Co. v. Iverson, 445 N.W.2d 824 (Minn. 1989),
overruled on other grounds, American Sandard Ins. Co. v. Le, 551 N.W.2d 923 (Minn. 1996);
Vermont Mut. Ins. Co. v. Sngleton, 316 S.C. 5, 446 S.E.2d 417 (1994); Jacksonv. Sate Farm
Fire& Cas. Co., 661 S0.2d 232 (Ala. 1995); Aetna Cas. & Surety Co. v. Cochran, 337 Md. 98,
651 A.2d 859 (1995); Allstate Ins. Co. v. Justice, 229 Ga.App. 137, 493 S.E.2d 532 (1997);
Deakyne v. Sdlective Insurance Co. of America, 728 A.2d 569 (Ddl. 1997); Safeco Ins. Co. of
Americav. Tunkle, 997 F.Supp. 1356 (D.Mont. 1998); Soebner v. South Dakota Farm Bureau
Mut. Ins. Co., 598 N.W.2d 557 (S.D. 1999). Seealso, “Actsin salf-defense aswithin provision of
liability insurance policy expresdy excluding coverage for damage or injury intended or expected by

(continued...)
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Accordingly, wehold that alosswhich resultsfrom an act committed by apolicyholder in
s f-defenseor in defense of another isnot, asamatter of law, expected or intended by the policyholder.
Whereapolicyholder establisheshe or she properly acted in self-defense or in defense of another, the
Insurance company may not rely upon an intentional acts exclusion to deny coverage.

Our haldingtoday isfully supportiveof thereasonsbehind theinsuranceindusiry’ sadoption
of theintentiond actsexcluson. Therationalebehind theintentional actsexdusonisobvious: insurance
companies set their premiums based upon the random occurrence of particular insured events. If a
policyholder can conscioudy, ddliberately control the occurrence of these eventsthrough the commission
of intentiond acts, theliahility of theinsurance company becomesimpossibleto define. Theexcluson
therefore preventsindividua sfrom “ purchasing insuranceasashield for their anticipated intentional
misconduct. Without such an exduson, aninsurance company’ srisk would beincdculable” Preferred
Mut. Ins. Co. v. Thompson, 23 Ohio St.3d 78, 81, 491 N.E.2d 688, 691 (1986).

However, whenapolicyholder is“faced withaharm-threstening Stuation, thedecisonto
defend one' sself isnot achoice. Itisaningtinctive necessity.” Sate FarmFireand CasCo. v.
Poomaihealani, 667 F.Supp. 705, 708 (D.Haw. 1987). “An act of self-defense.. . . isneither
anticipated nor wrongful from the standpoint of theinsured. Therisk that aninsurance company bears.
.. for aninsured who dlamsto have acted in sdf-defenseis cd culable and, from amonetary sandpoint,

minimal.” Preferred Mut. Ins. Co. v. Thompson, 23 Ohio St.3d at 81, 491 NE.2d at 691.

>(....continued)
insured,” 34 A.L.R.4th 761 (1984).
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Intheinstant case, webelievethat the circuit court erred when it rgjected outright the
Cooks assertion that they did not intend harm to Mr. Buckler, and concluded that their actionswere
required to be reviewed under an objective “ reasonable person” standard. Instead, the Cooks' actions
must be viewed in light of their subjective intent.

Mrs. Cook contends she did not intend to shoot and kill Mr. Buckler, but insted acted
indefenseof her husband. Therecord doesnot conclusively establishthat Mr. or Mrs. Cook acted with
wrongful intent toward Mr. Buckler, but instead can be read to show they acted purely in saf-defense.
Inother words, thefactsare reasonably susceptibleof aninterpretation that theclamisnot precluded by
theintentiond actsexdusonand may becovered by thetermsof theinsurance policy, suchthat the Cooks
areentittedto alegd defense. Wethereforefind that the circuit court erred, and hold that Farmersand
Mechanicsis required to provide the Cooks with a defense to the lawsuit filed by Mrs. Buckler.

Therecordintheingtant action isotherwise sparse, but suggeststhat issuesremainfor a
factfinder to resolve regarding whether, in the context of awrongful deeth action, the Cooks acted within
their legd rights. The Cookshave sufficiently alleged that Mrs Cook wasacting in defense of her hushand,
o astotrigger theinsurance company’ sduty to provideadefense. But whether theinsurance company
will berequired to indemnify the Cooksfor any lighility they may haveto Mrs Buckler isafactud issue
that must await resolution in the underlying wrongful death action.

Thus, if ontheonehand, atrier of fact in thewrongful death action determinesthat both
Mr. and Mrs Cook did act with wrongful intent, and shot Mr. Buckler without legd judtification, thenthe
Cooks' intention to cause Mr. Buckler bodily harm will have been proven and Farmersand Mechanics

may properly deny coverage under theintentiond actsexcluson. See, eg., Allstate Ins. Co. v. Judtice,
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229 GaApp. 137,493 SE.2d 532 (1997) (whether policy’ sintentiond injury exclusion gpplied wasfor
jury todecide). Ontheother hand, if thefactfinder determinesthat the Cooks' conduct wasnot wrongful,
and that they acted in self-defensewith no basic purposeto cause Mr. Buckler injury, theexclusonwill
not apply.® See, e.g., Syllabus Points 1 and 2, Economy Fire & Cas. Co. v. Iverson, 445 N.W.2d
824 (Minn. 1989) (while aninsurance company hasaduty to defend apolicyholder dleging saif defense,
“[f]heinsurer hasno obligation toindemnify becausethejury finding of sf-defense extinguished ligbility
on the part of theinsured.”)(overruled on other grounds, American Standard Ins. Co. v. Le, 551
N.W.2d 923 (Minn. 1996)).

A drcuit court should grant amation for summary judgment “only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” SyllabusPoint 3, Aetna Cas. & ur. Co. v. Federal Ins. Co. of New York,
148W.Va 160, 133 SE.2d 770 (1963). After careful examination of the record, wefind that genuine
Issues of fact remain regarding whether, in the context of thewrongful deeth action, the Cooksacted in sdif-
defense, and thereby, whether they areentitled toliability insurancecoverage. Wetherefore concludethat
the drcuit court erred in granting summeary judgment to Farmers and Mechanics, and the judgment must

be reversed.

%0f coursg, if it isestablished that the Cooks acted in sdlf-defense, then wewoul d anticipate that
thejudgment in the underlying wrongful degth action by Mrs. Buckler would be entered in favor of the
Cooks, and Farmers and M echanicswould therefore have no duty under the policy to indemnify the
Cooks.

Intheingant case, itisunclear whether Mrs. Buckler dlegesthat the Cooks properly intended to
act in self-defense, but then negligently acted with excessiveforce. Asweindicated previoudy (see
supra, footnote 3), the parties have not briefed, and we do not consider, whether liability insurance
coverage would be available in these circumstances.
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V.
Conclusion

Thedircuit court’' s December 27, 2000 order isreversad, and the caseisremanded to the
circuit court for further proceedings.

Reversed and Remanded.
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