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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“ThisCourt reviewsthedircuit court’ sfind order and ultimate disposition under an abuse
of discretion standard. Wereview challengesto findings of fact under aclearly erroneous stlandard;
conclusonsof law arereviewed denovo.” SyllabusPoint 4, Burgessv. Porterfield, 196 W. Va. 178,

469 S.E.2d 114 (1996).



Per Curiam:

Thisisangpped by Kitty Townsend fromadedson of the Circuit Court of Mercer County
which hdd that Ms Townsend wasnot entitled to seniority credit, in support of ajob gpplication withthe
Mercer County Board of Education, for timewhich shespent working asasubdtituteteacher for the Board
during the1989-1990 schoal year. Onagpped, Ms. Townsend damsthat thecircuit court erred in holding
that she was not entitled to the seniority credit.

l.
FACTS

Theagppdlant, Kitty Townsend, who was dassfied asasubstitute teacher, worked for the
Mercer County Board of Education for more than 133 days during the 1989-1990 school year. Ms.
Townsendwasafully certified teacher and subgtituted for the sameabsent teacher during theentire school

year.

OnAugus 22, 1996, theMercer County Board of Education posted anctice of avacancy
for afull-time second grade teaching postionin oneof itsschools. Thirty-four individual sgpplied for the
job, indudingMs Townsend and one Sharry Foy. Beforethevacancy wasfilled, dl gpplicantsfor thejob
withdrew, or accepted other postions, except Ms. Townsend and Ms. Foy. Ultimately, the Mercer
County Board of Education selected Ms. Foy for the position, and the appellant, who felt that her
qudificationswere superior, filed agrievance. Thegrievancewasdenied a Levd I, and a Levd |l the

Board of Education waived the matter to Level |V of the grievance procedure. At Level IV, an
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adminigrative law judge examined the case and rendered a decison on the bagis of therecord devel oped
a Levd Il. Theadminidrativelaw judge granted the grievancein part, and among other things, held that
Ms Townsend should begranted ayear of seniority credit for her substitute teeching during the 1989-1990

school year.

TheBoard of Education gpped ed the adminigtrativelaw judge sdecison to the Circuit
Court of Mercer County, andthedircuit court reversed theadminidrativelaw judge sdecison. Thedrcuit
court reasonedthat W. Va Code 18A-4-7a(g), which went into effect after Ms. Townsend had completed
her substituted teaching during the 1989-1990 school year, gpplied retroactively and precluded Ms.

Townsend from receiving the seniority credit which she sought.*

Ms. Townsend gpped ed the decison of the circuit court to this Court, and in Board of

Education of the County of Mercer v. Townsend, 207 W. Va. 285, 531 S.E.2d 664 (2000), this

"West VirginiaCode 18A-4-7a(g), which went into effect on August 31, 1990, after Ms.
Townsend completed her substitute teaching for the 1989-1990 school year provided:

Upon completion of one hundred thirty-three days of employmentinany
one school year, subgtitute teachers, except retired teachers and other
retired professiona educators employed as substitutes, shal accrue
seniority exclusvey for the purpose of goplying for employment asa
permanent, full-time profess ond employee. Onehundred thirty-threedays
or more of said employment shal be prorated and shdl vest asafraction
of the school year worked by the permanent, full-time teacher.

Under this, asubditute teacher only acquires seniority for theactua number of days spent teaching inthe
classroom pursuant to a pro rata formula



Court reversed the circuit court’ sruling on the ground that W. Va. Code 18A-4-7adid not apply
retroactivdy. ThisCourt did not rule, however, ontheunderlyingissueinthecase, that is, Ms Townsend's
entitlement to seniority credit. Instead, the Court remanded the caseto the Circuit Court of Mercer
County with directionsthat the circuit court devel op evidence on theissue of what the practices of the
Mercer County Board of Educeation had been beforeW. Va Code 18A-4-7awent into effect concerning
substitute seniority. The Court stated: “If, upon remand, it isdetermined that Mercer County never
awarded seniority to any teachersfor substituteteaching during the pertinent timeperiod, then ALIMeeks
wasdearly without authority in avarding Appdlant [Ms. Townsend] oneyear of seniority.” 1d. at 289-90,
531 SE.2d a 668-69. On the other hand, the Court inferred that if credit had been given to other
teachers, then Ms. Townsend should have such credit. Additiondly, thecircuit court wasdirected to
determineif therewasagatewidepolicy in effect a thetime of Ms Townsend' ssubgtitute sarvice: This
Court gated: “[1]f the evidenceintroduced dearly demondratesthat therewas auniform satewide policy
in effect during the rlevant time period, that policy should be heavily weighedin consdering theissue of
whether the AL Jwas correct in awarding one year of seniority to Appellant for her year of substitute

teaching.” Id. at 290, 531 S.E.2d at 669.

Uponremand, the Circuit Court of Mercer County conducted an evidentiary hearing, as
directed by this Court, and at that hearing, Dr. Deborah Akers, Superintendent of the Mercer County
School System, initidly testified that substituteswere not given seniority credit when they applied for
permanent positions prior to August 31, 1990, when W. Va. Code 18A-4-7awent into effect. Upon

further quegtioning, however, sheadmitted that asaresult of adverseadminidrativedecisons, whichwere
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not gppeded, the Mercer County Board of Education hed granted long-term subdtitute teachers seniority

credit in conjunction with their applications for full-time employment.

During the hearing, counsdl for Ms. Townsend also introduced alarge number of
adminidrativedecsonsfromtheWes VirginiaEducation and State Employess Grievance Board indicating
that inanumber of counties, long-term subdtitute teachers were granted seniority credit. Certain of those
dedsonsplainly indicated thet asubstitute was entitled to seniority toward afull-time or continuing contract
and followed the per curiam ruling of this Court in Harkins v. Ohio County Board of Education,
179W. Va 373, 369 SE.2d 224 (1988), where the Court directed the granting of such credit. Findly,
an interpretation from the State Superintendent of Schools covering the time period in question was
introduced. That interpretation sated: “ Once asubgtitute teacher hasworked 133 daysin some school
year, sheor he continues afterwardsto earn seniority day by day aslong asshe or heremainsasubdtitute.

y

The substitute [must] work 133 days each school year in order to earn seniority for the year.’

Apparently, based upon Ms. Akers' initial testimony that substituteswere not given
seniority credit, thedireuit court concluded that the Board of Education of Mercer County did not havethe
practiceof awarding substitutes seniority where goplicationsfor permanent postionswereinvolvedinthe
time period relevant to Ms. Townsend'sclaim. The court also reasoned that, although statewide
subdgtitutes had been granted seniority credit toward such things as pay, they had not recelved seniority
toward full-timeemployment. Consequently, thecircuit court ruled that Ms. Townsend wasnot entitied to

the seniority which she sought. It isfrom that decision that Ms. Townsend now appeals.
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.
STANDARD OF REVIEW

ThisCourt hashdld that: “ThisCourt reviewsthecircuit court’ sfina order and ultimate
digpogition under an abuseof discretion Sandard. Wereview chdlengestofindingsof fact under aclearly
erroneous standard; conclusions of law are reviewed de novo.” Syllabus Point 4, Burgessv.

Porterfield, 106 W. Va. 178, 469 S.E.2d 114 (1996).

1.
DISCUSSION

Inthe earlier decision in this case, Board of Education of the County of Mercer v.
Townsend, supra, this Court discussed the principles of law which should determine the ultimate
resolution of thiscase. The Court indicated thet if factually, upon remand, it was shown that the Board of
Education of Mercer County had never awarded any teacher seniority for subdtitute teeching time, thenMs
Townsend should be denied such seniority. The Court, on the other hand, indicated that if no such
evidence wasintroduced, and if evidencewasintroduced clearly demondrating thet there wasauniform
datewide policy in effect during the rlevant time period, then the policy should weigh heavily infavor of

granting Ms. Townsend seniority.

Ashas been previoudy sated, the arcuit court upon remand conduded that factudly the
Board of Education of Mercer County did not havethe practice of awarding subgtitute seniority where

applicationsfor permanent postionswereinvolved during therdevant time. Also, the court found that
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wheretherewasadaewide policy of avarding seniority for such thingsas pay, Such seniority did not gpply

where the initial application process was involved.

Inreviewing thecircuit court’ sdecison, thisCourt believesthat thecircuit court did not
plainly addressthe question of whether any teacher had ever been awarded seniority during therelevant
timeperiod, andinfurther reviewing theevidence adduced, the Court findsthat, infact, a |least oneteacher
had been granted such seniority. Further, contrary tothedreuit court’ sfinding thet therewasno Satewide
practice of granting seniority toward continuing employment, the evidence does suggest thet therewas a
widespread Satewide practice of granting seniority toward continuing employment during therdevant time
period and that that practice was gpparently grounded, in part, on this Court’ sper curiamholdingin

Harkins v. Ohio County Board of Education, supra..

Inview of the nature of the evidence adduced, the Court believesthat the circuit court
clearly erred in suggesting that no teacher had been awarded seniority, and that under the circumstances,
aswell astheprinciples st forth in thefirg opinion inthismeiter, and the additiond evidenceinthecase,
thejudgment of thedircuit court should be reversed and that this case should be remanded with directions

that Ms. Townsend be granted the seniority which she seeks.



For the reasons stated, the judgment of the circuit court isreversed, and thiscaseis

remanded for disposition consistent with this opinion.

Reversed and remanded.



