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Davis, J., concurring in part and dissenting in part:

Inthiswrit of prohibition prooceeding the defendant be ow, Mr. Keenan, chdlenged thetrid
judge sappointment of agpecid prosecutor totry arecidivid information againg him. Mr. Keenanargued
thet because the prosecuting attorney who hed actudly filed theredidivit information once represented him
on oneof thechargesin theinformation, the very act of filing theinformation wasinvdid. The mgority
opinion hascond uded that aprosecutor who oncerepresented adefendant on achargethat formsthebesis
of arecidivigt information can neither filetheinformation nor prosecutetheinformation. | concur inthe
mgority’ sruling thet, under the above st of facts, aprasscutor may not try such aninformation. However,
for the reasons outlined below, | dissent from the mgority’ s decision that the prosector may not filean

information under the circumstances presented by this case.

1. Filing arecidivist information does not compromise a prior attorney-client
relationship. The mgority opinion contendsthat alowing aprosecutor to filearecidivig information
under thefacts of this case“raisestoo great adanger that aclient’s confidences may be betrayed.” |
bdlievethe opinion unnecessaxily inflateswhat actudly takesplaceand isdisclosed whenfilingarecidivis

information.



Oneaf therequirementsfor establishing privileged communication between anatorney and
dientisthat “the communication between the attorney and dient mugt beintended to be confidentid.” Syl.
pt. 2, inpart, Satev. Burton, 163W. Va 40, 254 SE. 2d 129(1979). All information required to draft
areddivig information pertainsto “public” information. Thet is areadivig information containsthename
of aperson and crimesfor which theperson was alegedly convicted of committing. A prosecutor, who
formerly represented adefendant sulbject to arecidivist prosecution, isnot disclosing any confidentia or

privileged details by stating in the information such public material.*

2. In order tofilearecidivist information a prosecutor hasto disclose his or
her awarenessof prior charges. Althoughthemgority opinion presentsanintuitively logica andysss,

that analysis contains a flaw which could be exploited by defense counsal.

Under the reasoning of the mgority opinion, aprosecutor is prohibited from filing a
recidivig information againg adefendant if he or she previoudy represented the defendant on one of the
underlying charges. Themgjority opinion contendsthat aprosecutor may rely on confidentid informeation
inbringing therecidivigt information. Thisreasoningleadstotheillogica result thet aprosecutor will dso

be prohibited from derting thetrid court that arecidivigt information should befiled agangt adefendant and

Thisstuationis distinguishable from aprosscutor who disdosesinformation about aformer dient
toagrand jury in order to obtain anindictment. In that Stuation, the prosecutor would infact be divulging
privileged communication of matters that are not known to the public.
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that aspecid prosecutor should be gppointed. Thatis, inorder for therecidivig information to befiled,
someonemugt bring theissuetothetria court’ satention. Obvioudy, the defendant will not disclosesuch
information. Themoment the prasecutor dertsthetria court thet arecidivigt information needsto befiled,

the prosecutor divulges information pertaining to a prior crime committed by the defendant.

Thepointissmple. Thefactswhich aprosecutor would beforced to discloseto atrid
courtinorder tohaveaspecia prosecutor gppointed tofileareadivig information aretheexact samefacts
that will be placed in therecidivist information by aspecid prosecutor. Accordingly, crimind defense
lawyerswill necessarily, and under the mgjority opinion in this case correctly seek the dismissal of a
recidivigt information filed by agpecid prosecutor. Thisscenario will occur becausethefactsincdudedin
areddiviginformationfiled by agpecid prosecutor will havebeeninitialy disclosed by aprasecutor who,
under themgority opinion, isnow prohibited from having any rolein the matter by virtue of hisor her prior

representation of the defendant.

3. The majority opinion erects a procedural bar to bringing late-term
recidivist information prosecutions. The mgority decisoninthis case was reached without careful
attention to the different scenarios that are possible when bringing arecidivist information againgt a
Oefendant. A monumenta scenario overlooked by the mgority opinion concernstime condraintsinvolved
when bringing arecidivist information. Statutory time condraints areimposad upon prosaecutors seeking
aredidivig information againg defendants. ThisCourt recognized thosetime condraintsin syllabus point
3 of Sateexrel. Housdon v. Adams, 143 W. Va. 601, 103 S.E.2d 873 (1958) as follows:
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A person convicted of afelony cannot be sentenced
under the habitud crimind statute, [W. Va] Code § 61-11-19,
unlessthereisfiled by the prosecuting attorney with the court at
the sameterm, and before sentencing, an information asto
the prior conviction or convictions and for the purpose of
Identification the defendant is confronted with the facts charged in
the information and cautioned as required by the statute.

(Emphasis added).

Moreover, in Satev. Cavallaro, ~ W.Va __ ,  SE.2d___ (No. 29635
November 28, 2001) (per curiam), the defendant was convicted of afelony on June 1, 2000. The
conviction occurred a theend of theterm of court. The prosecutor filed arecidivigt information againgt
the defendant immediatdly after thejury returned itsverdict. However, thetria judge decided to delay
arragning the defendant on theinformation until thefollowing week, which began anew termof court. The
trid court arraigned the defendant a the new term of court on June6, 2000. Thedefendant waseventudly
convicted by ajury ontherecidivist charge and sentenced to lifeimprisonment. He gopeded arguing that
theredidivig convictionwasinvaid ashewasnot caled uponto plead to therecidivig information during
the same term of court in which the underlying conviction was obtained. This Court agreed with the
defendant that, “[p]ursuant to Housdon, thetrial court waswithout jurisdiction . . . to permit the
prosecution and sentence of [thedefendant] ontherecidivistinformation.” Cavallaro,  W.Va a

___,__SE2da___,dipop.at6.

Intheingtant proceeding, the maority opinion has cregted agtuation whereby aredidivist

information cannot be praosecuted in late-term Cavallar o type cases, only becausetherewill beinsufficient



time to locate and appoint a special prosecutor before a new term of court begins.?

4. The procedurethat should have been imposed. Asprevioudy indicated, | agree
with themgority opinion that aprosecutor should not bealowed to actudly try arecidivig information
againg adefendant that he or she hasrepresented on one of the convictionsthat formed the basis of the
information. After thispoint, | differ withthe mgority. Because of the potentid problems| have outlined
above, | would permit aprosecutor tofilearedidivig information and requirethe defendant to pleed to thet

information.

Theprocedurel suggest would requirethe prosecutor toinform the court and defendant
of theprior representation beforethe defendant isarraigned. Oncethisdisclosureismede, thecourt should
ingtruct the defendant that, because of satutory time congraints, the defendant will be arraigned on the
prosecutor’ sinformation. The court should ingtruct the defendant that evenif he or shewishesto plead
guilty, heor shemay plead not guilty and aspecid prosecutor would thereafter be gppointed to accepta
guilty plea. Further, if the defendant wishesto plead guilty, heor shemay do so; but, agpecid prosecutor
would be appointed for purposes of sentencing. Findlly, if the defendant intendsto plead not guilty, then

such a plea should be entered and a special prosecutor appointed to try the case.

Basad upon theforegoing, | respectfully concur inpart and dissant in part from themgority

“Ohvioudy, theproblem| am addressingwill only occur inthosesituationswhereaprosecutor has
previoudy represented adefendant on an underlying crimind chargethat formsthebassof arecidivist
information.



opinion. | amauthorized to Sate that Justice Maynard joinsmein this concurring and dissenting opinion.



