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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A mationfor summary judgment should begranted only whenitisdear thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co.

of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).

2. “Theultimatetest of theexigence of aduty to usecareisfound in theforeseeghility
that harmmay resuiltif it isnot exerdsed. Thetest is would the ordinary man in the defendant’ s pogition,
knowing what he knew or should have known, anticipate that harm of the generd nature of that suffered

was likely to result?” Syllabus point 3, Sewell v. Gregory, 179 W. Va. 585, 371 S.E.2d 82 (1988).

Per Curiam:
SevenL. Sory, Guardian of the Eqate of ThomasWiles, aminor, gppdlant/plaintiff bdow

(hereinafter “Story”), apped sthecircuit court’ sjudgment order. The Circuit Court of Cabell County



granted summary judgment infavor of the Edtate of Eleanor A. Worden, The Twentieth Street Bank,
Harold Thompson, and LorettaAllen, appelees/defendantsbelow. In this gpped, Story contendsthat
genuineissues of materid fact werein disoute and therefore summary judgment should not have been
granted. Based upon the parties arguments on gpped, the record designated for gppdlate review, and

the pertinent autharities, we reverse the summary judgment decison of the Circuit Court of Cabdl County.

l.
FACTUAL AND PROCEDURAL HISTORY
Thiscase centersaround ahouse that was owned by Eleanor A. Worden, now deceased,?
and managed by the Twentieth Street Bank (hereinafter “ Twentieth Street” * Thehousewaslocated in
Huntington, West Virginia. Twentieth Street, as agent for Ms. Worden, had the respongibility of renting
and maintaining repairsfor the house. In December of 1994, Twentieth Street rented the houseto Ms.
LorettaAllen. Under therenta agreement, “Ms. Allen wasresponsiblefor the utility paymentsand

Twentieth Street was responsible for maintenance of the property.”

Shortly after Ms. Allen rented the property, her adult son, Harold Thompson, movedin

with her. ThomasWiles (heranafter “Thomas’) isthe son of thewoman Mr. Thompson wasdating & the

'No brief was filed on behalf of Thompson and Allen, who were nominal parties in the case.
?Ms. Worden died during the pendency of the litigation.

4n 1991, Twentieth Srest Bank was given generd power of atorney for Ms. Worden. In 1994,
Twentieth Street entered into aninvestment agency agreement withMs. Worden. Theagreement made
Twentieth Street responsible for Ms. Worden's property and estate.
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timeof theeventsunderlyingthissuit. During thesummer of 1995, Thomeas, hismather and hissbling lived
with Mr. Thompsonat Ms. Allen’shouse. On June 25, 1995, Thomas attempted to open aglassstorm
door a thefront of the house by pushing onit with hishands* Thomas handswernt through the glass door.

He sustained serious injuries.

InMay of 1997, Story filed theingtant lawsuit againg Twentieth Street dleging negligence
infailing to maintain the house in areasonably safe condition.® In August of 1998, after aperiod of
discovery, Twentieth Street moved for summary judgment. On May 5, 1999, the circuit court granted
summary judgment to Twentieth Street on the grounds that the Bank breached no duty to Story asa
licensse on the premises. Story gppeded the summary judgment ruling to this Court. On November 18,
1999, thisCourt entered an order accepting the petition for gpped and summarily remanding thecaseto
the drcuit court for reconsderationinlight of the Court’ sdecisonin Mallet v. Pickens 206 W. Va. 145,
522 SE.2d 436 (1999) (abolishing the digtinction between the common law duties owed by landowners

to licensees and invitees).

After thecasewasremanded, Twentieth Street again moved for summary judgment. The
dreuit court again granted Twentieth Street *smoation. Itisfrom thissummary judgment decison thet Story

now appeals.

“Thomas was five years old at the time.
°A subsequent amended complaint was filed in December of 1997.
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.
STANDARD OF REVIEW
Weestablished thetraditiona standard for granting summeary judgment insyllabuspoint 3
of Aetna Casualty & Surety Co. v. Federal Insurance Co. of New York, 148 W. Va. 160, 133
S.E.2d 770 (1963), where we held:
A mation for summeary judgment should be granted only when it
isclear that thereis no genuineissue of fact to betried and inquiry
concerning the facts is not desirable to clarify the application of the law.
We havedsoindicated that “[a] circuit court’ sentry of summary judgment isreviewed denovo.” Syl.
pt. 1, Painter v. Peavy, 192 W. Va 189, 451 S.E.2d 755 (1994). Finally, in syllabus point 3 of
Fayette County National Bank v. Lilly, 199 W. Va. 349, 484 S.E.2d 232 (1997), we held that:
Although our gandard of review for summeary judgment remains
denovo, adircuit court’ sorder granting summary judgment must set out
factud findingssufficient to permit meaningful gopdlatereview. Andings
of fact, by necessity, include thosefactswhich the circuit court finds
relevant, determinative of the issues and undisputed.

Withtheseprinaplesin place, weshdl examinethedircuit court’ sdecigonto grant summary judgmentin

the instant proceeding.

1.
DISCUSSION
Initidly, Story contendsthat the dircuit court’ ssummary judgment order failed to andyze

thefivefactorsthiscourt set outin syllabus point 6 of Mallet v. Pickens, 206 W. Va. 145, 522 SE.2d



436 (1999).° Thiscontention isnot well advanced. While some of the Mallet factors may have
goplicationin apremisesliability action a the summary judgment sage, the Mallet factorswereintended
to be used by a jury when determining liability.
When granting summary judgment in theingtant proceeding, the circuit court based its
decision on the following two findings:
2. That Defendants had no reason to know nor should
Defendants have known that harm of the generd nature of that suffered

was likely to result.

3. That Fantiffshavefailedto show any evidenceof negligence
whatsoever on the part of Defendants.

Thesefindingsareinsufficient under thisCourt’ sholdinginLilly. Lilly requiresthat asummeary judgment
order set out factud findingsthet aresufficient to permit meaningful gppdlaereview. Inadditiontobeing
inadequiate under Lilly, wefind the scant findings set forth by thecircuit court are unsupported by thefacts
contained intherecord. However, weneed not remand this casefor adequeateLilly findings. Thereisone

dientfactinthiscasethat isclearly disputed. Whether Twentieth Street knew or should have known that

®The five factors were set out in syllabus point 6 of Mallet as follows:

In determining whether adefendant inapremisesliahility casemet
hisor her burden of reasonable care under the circumstancesto all
non-trespassing entrants, the trier of fact must consider (1) the
foreseedhility that aninjury might occur; (2) theseverity of injury; (3) the
time, manner and drcumstances under which theinjured party entered the
premises, (4) thenorma or expected use made of thepremises, and (5)
the magnitude of the burden placed upon the defendant to guard againgt
injury.

(Emphasis added.)



the glassstorm door wasin adefective condition that could causeinjury wasamaterid issue of fact that

was hotly disputed.’

Story presented evidence to show that the hinges on the gorm door were defective, o as
to causethedoor toremaindightly open. Therewasdso evidencethat aprotective guard wasremoved
fromthe storm door. Based upon this evidence, Story contended that the storm door was defective® We
interpret Story’ s contention to mean that if the sorm door routindy locked itsdf when dosed, then Thomas
would not have pushed on the door with the belief that it was open.® In addition to thisevidence, Story
elicited depogition testimony from the representative of Twentieth Street, James Karnes, who was

respongblefor managing thehouse. Mr. Karneshad visted the house prior toit being rented. According

Twentieth Street’ shrief contendsthat thecircuit court found that no duty wasowed to Thomes.
However, infarnessto the Bank, we bdievethat thisassertion was apassage mistakenly taken fromits
brief intheoriginal petition for gpped inthiscase. The question of duty inthis case wasresolved by
Mallet and the circuit court’s order reflected this point. The order stated asitsfirst finding: “That
Defendants owed Plaintiff, as a non-trespassing entrant, a duty of reasonable care under the
circumstances.” See Syl. pt. 5, Aikensv. Debow, 208 W. Va. 486, 541 S.E.2d 576 (2000) (“The
Oetermination of whether adefendant in aparticular case owesaduty to theplaintiff isnot afectud question
for thejury; rather the determination of whether aplantiff isowed aduty of care by adefendant must be
rendered by the court as a matter of law.”).

%Story dso contendsthat the merefact that the tormdoor contained “ paneglass,” asopposedto
“sefety glass” caused it to be defective. However, Story reedily concedes that the record contained no
evidence to show that the use of pane glass violated any applicable building safety code standard.

*Twentieth Street has not directly contested theissue of whether the storm door was defective.
Twentieth Street takesthe pogition that “theinjuries sustained by Thomas Wileswerenot caused by the
door being broken. ThomasWiles' injuries occurred because he pushed his hand through the bottom of
the gorm door whichwasaplateglasswindow.” In other words, Thomas should not have pushed onthe
gorm door regardless of itscondition. Thisdefense, inand of itsdf, pred uded summeary judgment because
It injects a material issue of fact regarding the reasonably expected manner of opening the door.
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tothedepositiontestimony of Mr. Karnes, Twentieth Street did nothing to determinethehouse scondition
prior torentingit. Mr. Karnesaso stated that: “[b]ased on my viststothe house, what condition it was

in. It was fairly dilapidated.”

Twentieth Street arguesthat thereisno materid issuein digpute asto whether it knew or
should have known that the glass storm door wasin a defective condition that could cause injury.
Twentieth Street assartsthat the only way it could have knownthat the sorm door was defectivewasif
the tenant, defendant Loretta Allen, had so advised. Twentieth Streat Satesthat Ms Allen never advised

any Bank personnel of aneed to repair the storm door.

Itisclear that Story has presented sufficient evidenceasto what Twentieth Street knew
or should haveknown, in order to maketheissue disoutable and therefore ajury question. Based uponthe
rental agreement, Twentieth Street hed the respongbility for maintaining the housein assfe condition. Mr.
Karnesadmitted visting thehouseand findingit in adilapidated condition. Evenso, Mr. Karnesadmitted
that Twentieth Street did nothing to determinewhat pecific agpects of the house posed sefety hezardsthet
required repairsprior toitsrental. This Court has previoudy noted that “in cases dedling with premises
lighility we have generdly adhered to the principle that lighility resultsether from control of the subject area
or from aspecific wrongful act.” Durmv. Heck's, Inc., 184 W. Va. 562, 565, 401 S.E.2d 908, 911
(1991) (citationsomitted). We dso made clear in syllabus point 4 of Mallet, in part, that “landownersor

]pOSSessors Now owe any non-trespassing entrant a duty of reasonable care under the circumstances.”



Findly, Twentieth Street contends that the accident occurred because Thomas became
angry with hisbrother and pushed through the sorm door. Thisgtuation, according to Twentieth Stre<t,
was not foreseeable. Therefore Twentieth Street cannot beheld ligble. We are not persuaded by this
argument. To make foreseeghility amaterid issuein dioute, Story was not required to present evidence
showing that it was reasonableto foresee afiveyear old boy becoming angry with hisbrother, running to
the storm door and pushing ontheglass. Our caseshave never required such afact specific showing to
disputeforeseesbility. ThisCourt indicated in syllabuspoint 3 of Sewdll v. Gregory, 179 W. Va. 585,
371 S.E.2d 82 (1988), that:

The ultimatetest of the exigence of aduty to usecareisfoundin

the foreseeability that harm may result if itisnot exercised. Thetestis,

would the ordinary manin thedefendant’ s position, knowing what he

knew or should have known, anticipate that harm of the general

nature of that suffered was likely to result?

(Emphadsadded.) At thesummary judgment sage Story wasonly required to present sufficient evidence
to suggest that circumstances existed which showed it wasreasonablefor Twentieth Street to have been

aware of the need to repair the sorm door. Story fulfilled hisburden. Summary judgment wastherefore

Improper.

V.
CONCLUSION
Summary judgment waserroneoudy granted. Thiscaseisremanded tothecircuit court

for further proceedings consistent with this opinion.



Reversed and Remanded.



