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JUSTICE ALBRIGHT delivered the Opinion of the Court.

JUSTICE DAVIS dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “ThisCourt reviewsthecircuit court’ sfind order and ultimate digposition under an
abuseof discretion sandard. Wereview chdlengesto findingsof fact under adearly erroneousstandard;
conclusonsof law arereviewed denovo.” Syl. Pt. 4, Burgessv. Porterfield, 196 W.Va. 178, 469

S.E.2d 114 (1996).

2. Absent an express gatutory provison to the contrary, West Virginia Code § 29A-5-4
(1998) does not preclude a party from seeking relief from an administrative decision through an
extraordinary writ. A party seeking to chalenge an adminidrative decison by meansof an extraordinary

writ does so under the authority of the statutes permitting such writs.



Albright, Justice:

Thisisan gpped fromthe January 25, 2001, order of the Kanawha County Circuit Court,
denying the petition for awrit of certiorari filed by Dorsay C. Scott (hereinafter “Appdlant”) to obtain
judicid review of theadminigrative proceedingsof the State Superintendent of Schools(hereinefter “ State
Superintendent”) by which Appdlant’ sprofessond teachingandadminigiration certificateswererevoked.
Appdlant assgnseror to the circuit court’ sruling that, asametter of law, certiorari isno longer aproper
meansby whichjudicid review of the State Superintendent’ sdecisonsregarding certification revocation
may beobtained. Appdlant aso arguesthat the lower court incorrectly found that his due processrights
werenot abridged by the proceduresfollowed in the administrative proceedings. Upon review of the
petition for goped, the cartified record and the briefsand argument of counsdl, wereverse the decison of

the circuit court and remand for further proceedings.

I. Factual and Procedural Background
Appdlant was certified asaprofessiond teacher or administrator intheWest Virginia

school system for over forty years. Heretired from service in the school system in 1987.

By letter dated March 8, 2000, the State Superintendent notified Appellant that
proceedings would be ingtituted to consider revocation of his certification because of a history of

drunkenness, including afelony convictionfor athird offenseof driving under theinfluence (hereinafter



“DUI)." Theletter also informed Appellant that a hearing on the matter would be held before the
Professond PracticePand (hereinafter “Pand’) on March 28, 2000, with the proceedings governed by
State Board Policy 1340 (hereinafter “ Policy 1340"Y%. Additionaly, theletter noted that failure to contest
or defend the dlegationswould result in the admisson of the charges under the provisonsof section4.14

of Policy 1340.

Appdlant’ scounsd formdly requested and was granted a continuance of the March 28,
2000, hearing. During the period of continuance, settlement negotiations between counsd for the parties
ensued. By letter dated June 14, 2000, counsd for the State Superintendent forwarded to Appellant’s
counsel aproposed settlement agreement. After making minor changesin the agreement, Appellant’s
counsdl forwarded it to his client on June 20, 2000.> On June 29, 2000, counsel for the State
Superintendent faxed aletter bearing the same date to Appellant’ s counsal which indicated that she
understood thet hisdient was agreegbleto entering into asettlement agreement in lieu of gppearing before
the Pandl but that she had not received aresponseto the settlement proposd. Theletter went onto Sate;
“Please be advisad that the Practice Pand is currently scheduled to meet on July 18, 2000 & the Wingate

Innin South Charleston, West Virginia. If Mr. Scott hasnot agreed to asettlement by that dete, wewill

‘West VirginiaCode § 18A-3-6 (1969) (Repl. Vol. 2001) providesin pertinent part: “The Sate
superintendent may, after tendays noticeand upon proper evidence, revokethe certificatesof any teacher
for drunkenness untruthfulness, immordity, or for any physcd, menta or mord defect which would render
him unfit for the proper performance of hisdutiesasateacher . ...”

2126 W.Va. C.SR § 4 (1999).

*Appdlant’ scounsd assartsin hishrief that hedid not receivethe proposed settlement agresment
until June 17, 2000, and that his client did not return the document to him until July 10, 2000.
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be presenting evidence beforethe Pand inhiscase” Appdlant’ scounsd assartsthat hecaled counsd for
the State Superintendent upon receipt of the June 29, 2000, | etter to request that the hearing be continued
until the August 2000 meseting of the Pandl becausehewouldbein Horidaon July 18, 2000, and no other

attorney was available to appear on his client’s behalf on that date.*

Subsequently, the State Superintendent sant aletter by cartified fird-dassmail to Appdlant
onJuly 13, 2000. Theletter wascaptioned“AMENDED NOTICE’ andinformed Appd lant that, unless
he agreed to the settlement proposdl, the revocation hearing before the Pand would be held on duly 18,
2000. Theamended noticed so specified thetimeand place of thehearing. A copy of theamended natice

was also sent to Appellant’s counsel .

ThePand convened the hearing as scheduled on July 18, 2000.° Neither Appellant nor
hisattorney were present at the hearing and no explanation was given to the Pand for their absence.
Ingteed, the State Superintendent’ s counsel informed the Pand that Appelant and his attorney were duly
naotified of thehearings. Thereafter, the State Superintendent’ scounsdl presented evidencein support of

revocation of Appellant’s certification.

*Appélant’s counsd said that he had informed the State Superintendent’ scounsel during the
Settlement agreement negatiationsthat hewould bein Horidafrom July 12 to July 20, 2000, to wetch his
daughter play in anationa youth basketball tournament.

*Appdlant’ scounsd maintainsthat hisofficereceived theamended notice after hewasin FHorida,
and that he called the State Superintendent’ scounsel from Horidato again request acontinuance of the
hearing.

®The State Superintendent did not attend the hearing.
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On August 2, 2000, the Panel entered its decision recommending that the State
Superintendent revoke Appd lant’ s certification based on hisfelony DUI conviction and other DUI
convictionsdating back to 1977. The State Superintendent adopted the Pand’ s recommendation and by

order dated August 17, 2000, revoked Appellant’s certification.

Appdlant sought judicid review of the adminidrative revocation proceedingsby filing a
petition for writ of certiorari in the Kanawha County Circuit Court on November 14, 2000. On or about
December 13, 2000, the State Superintendent by counsdl filed amotion to dismissthe petition on the
groundsthat it was not timely filed within the thirty-day period required by the Adminigtrative Procedures
Act (hereinafter “ APA”).” Following thesubmission of briefsby the parties, thecircuit court entered an
order on January 25, 2001, denying Appdlant’ spetition. Inthisorder, thelower court found asametter
of law that the 1988 amendment of the APA, which added the state board of education to the agencies
ubject totheprovisonsof the APA, diminated any other avenuefor obtainingjudicia review of the State
Superintendent’ srevocation proceedings. The order aso found that the notices of theadministrative
hearing issued by the State Superintendent were adequate under due process principles. Itisfromthis

order that this appeal is taken.

1. Standard of Review

"W.Va Code § 29A-5-4(b) (1998).



Weareguided by thefact that “[t]his Court reviewsthe circuit court’ sfind order and
ultimatedigpogition under an abuse of discretion sandard. Wereview chdlengesto findingsof fact under
aclearly erroneous standard; conclusions of law are reviewed de novo.” Syl. Pt. 4, Burgessv.

Porterfield, 196 W.Va 178, 469 S.E.2d 114 (1996).

II1. Discussion

Thefirgt issue presented iswhether the provisons of West VirginiaCode § 29A-5-4
(1998), governing judicid review of adminigrative decisonsin contested cases subject to the APA,
constitutes the sole means of achieving judicial review of agency actions.

Weinitialy note that when the APA wasfirst enacted in 1964,% the State Board of
Education and the state superintendent of schoolsasitschief executive officer® wereexempt fromthe
provisonsof theAdt. Intheabsanceof legidaive guiddinesfor review of the quas-judida adminigrative
actions of the state superintendent, this Court determined that such review was gppropriately achieved
through use of writsof certiorari pursuant to the provisons of West VirginiaCode 88 53-3-1t0-6 (1923)
(Repl. Vol. 2000). Mason County Bd. of Educ. v. Sate Superintendent of Schools, 160 W.Va
348, 234 SE.2d 321 (1977); see also Sateexrel. Gibson v. Pizzano, 164 W.Va. 749, 266 S.E.2d

122 (1979).

81964 W.Va. Acts Reg. Sess. ch. 1.

®Mason County Bd. of Educ. v. State Superintendent of Schools, 160 W.Va. 348, 349,
234 S.E.2d 321, 322 (1977).



Subsequent amendment to the APA removed the exemption of the State Board of
Education. The State Superintendent arguesthisamendment, in effect, established the provisons of the
APA asthesolemeansof pursuingjudicia review of quas-judicia adminidrativedecisonsof thedate
uperintendent. West VirginiaCode 8 29A-5-4(a), which providesfor gpped of such orderstoacircuit
court, satsforth the ready answer to thisargument: “[N]othing in this chepter shdl be deemed to prevent

other means of review, redress or relief provided by law.”

We applied West Virginia Code § 29A-5-4(a) in Halstead v. Dials, 182 W.Va. 695,
391 SE.2d 385 (1990), in which we granted awrit of mandamus regarding a consent order mede by the
Commissoner of the Department of Energy inacontesed adminidrative hearing. Werecently commented
onthevitdity of Halstead in Sate ex rd. Sewart v. Alsop, 207 W.Va. 430, 533 S.E.2d 362 (2000).

In Alsop, wegranted awrit of mandamusto prevent acircuit court from joining the state superintendent

101988 W.Va. Acts 3 Ex. Sess. ch. 7.



of schoolsin an action againgt acounty board of education on an employment issue Weobservedin
Alsop that

[a]lthough W.Va. Code § 29A-5-4 governs only appeals from

administrative decisions, the statute does not preclude aparty from

seeking rdlief from an administrative decison through an extraordinary

writ. Itisspecificdly provided under W.Va. Code § 29A-5-4(a) that

“nothing inthischapter Shdl be desmed to prevent other meansof review,

redressor relief provided by law.” When aparty seeksto chalengean

adminigirative decigon through an extraordinary writ, he/she does so

under the authority of the statutes permitting such writs.
Id. a 433 n. 4, 533 SE.2d a 365 n. 4 (atations omitted). We adopt this commentary from Alsop to hold
that, absent an express statutory provision to the contrary, West VirginiaCode 8 29A-5-4 does not
preclude aparty from sseking rdief from an adminisiraive decison through an extraordinary writ. A party

seeking to chalenge an adminigirative decision by means of an extraordinary writ does so under the

authority of the statutes permitting such writs. We conclude that Appellant inthe case before uswas

"Thedtemdivesfor obtaining judicid review of employment decisionsinvolving school personnd
are expressly provided by statute, as we explained in syllabus point six of Ewing v. Board of
Education, 202 W.Va. 228, 503 S.E.2d 541 (1998):

When anindividual isadversely affected by an educational
employment decision rendered pursuant to W.Va. Code 818A-4-7a
(1993) (Repl. Vol. 1997), he/she may obtain relief from the adverse
decision in one of two ways. First, he/she may request relief by
mandamusaspermitted by W.Va Code § 18A-4-7a. Inthedternative,
he/she may seek redressthrough the educationd employees grievance
procedure described in W.Va Code 88 18-29-1 to 18-29-11 (1992)

(Repl. Val. 1994). Once an employee chooses one of these courses of
relief, though, he/sheis constrained to follow that courseto its finality.

Id. at 230, 503 S.E.2d at 543. West VirginiaCode § 18A-4-7arelatesto professional educational
employees asmilar mandamusprovisonisfoundinWest VirginiaCode8 18A-4-8, which governsschoal
service personnel.



entitled to gpply tothedrcuit court for awrit of cartiorari if the tatutory requirementsfor such awrit were

met by hiscase. Accordingly, the circuit court’s decision in thisregard is reversed.

Thenextissue presented by Appdlant iswhether the* amended notice” issued by the Sate
Superintendent after the time and place for the initial hearing was atered was sufficient. In the
drcumgtancesof thiscase, wecannot find A ppellant washarmed by thelimited effect of the second notice
snceit merely advised him of that which changed — the time and place of the hearing. See West
Virginia Dept. of Human Servs. v. Tammy B., 180 W.Va 295, 376 S.E.2d 309 (1988); 2 Am. Jur.

2d Administrative Law 8 336 (1994).

However, Appdlant further clamsthat hewas entitled to ahearing before the State
Superintendent and that a hearing before the Pandl, even if he and his counsd were ableto attend, is
insufficient. Weagree. Although the State Superintendent contendsthat the procedures set forthin Policy
1340 regarding the conduct of certification revocation proceedings comport with the provisons of the
APA, West VirginiaCode 8 29A-5-1(d) (1964) (Repl. Vol. 1998) authorizes hearingsto be conducted
only by “[t]he agency, any member of the body which comprisesthe agency, or any hearing examiner or
other person permitted by statuteto hold any such hearing.....” Id. (emphasissupplied). Wecanfind
no Satute authorizing the establishment of apand to hold ahearing on the serious matter of terminatinga

license to teach in this state.



Basad upon theforegoing, theorder of the Kanawha County Circuit Court denying thewrit
of cartiorari isvacated and the matter isremanded to the circuit court for further proceedings cons stent
with the conclusions herein stated.

Reversed and remanded.



