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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isreviewed denovo.” Syllabus
Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

2. “A mationfor summary judgment should begranted only whenitisdear thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co.
of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963).

3. “Although our dandard of review for summary judgment remansdenovo, adrcuit
court’ sorder granting summary judgment must st out factud findings sufficient to permit meaningful
aopdlaereview. Fndingsof fact, by necessity, include thosefactswhich the circuit court findsrelevant,
determinative of theissuesand undisputed.” Syllabus Point 3, Fayette County Nat. Bank v. Lilly, 199

W.Va. 349, 484 S.E.2d 232 (1997).



Per Curiam:

Inthis case we are asked to review severd ordersfrom the Circuit Court of Wayne
County. Theordersconcluded that no questionsof fact existed intherecord regarding whether apublic
right-of-way existed acrossthe defendant-gppellants properties, and concluded that the partieswerenot
entitled to collect damages from one another for lossesariging from the parties: actionsregarding thet right-
of-way.

We condudethat materid questionsof fact remain regarding both theright-of-way and the

parties’ rights to seek damages, and reverse the circuit court’s orders.

l.

Thiscaseinvolvesadisoute between property ownersinahollow regarding theexisence
and location of aright-of-way providing access to various tracts of property.

Theplaintiffs, ShaunaMcCoy and Jackie Scites, are the respective owner and lessor of
a306-acretract of land which hasasits northwestern border the Double Lick Branch of Cove Creek.
The defendantsbeow, DdeMarcum, Dennie Cyfersand Neomi Cyfers arethe ownersof adjoining tracts
of land which have the creek as the southeastern border.

Defendant Marcum' s property isthe only tract adjacent to astate highway. Accessto each

of thedefendants |and, and up the hallow, iscurrently by way of agrave road which paraldsDouble Lick

‘Assat forth later inthetext, Mr. Marcum settled with dl other partiesand isno longer aparty to
thisaction. Accordingly, only Mr. Cyfersand Mrs. Cyfers are parties to this appeal.
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Branch acrossthe properties of the defendants. Theingtant case centers on whether thereisal so access
to the plaintiffs' land across the defendants’ properties.

Therecord indicatesthat inthemid-1990s, the plaintiffssought to removetimber fromthar
land. Mr. Scites contacted Mr. Marcum, and with hisapprova poured gravel ontheroad across Mr.
Marcum’ sland, and may have aso continued to pour gravel on theroad crossng Mr. Cyfers land and
Mrs. Cyfers land. Mr. Scitesdso placed alarge pipe somewherein the creek bed, and buried the pipe
in gravel to allow vehiclesto cross the creek and otherwise haul timber.

In February 1997, after extensverans, flooding occurred on the defendants' property,
which they blamed on the pipe placed by the plaintiffsin the creek bed. The defendants gpparently
removed the pipe, and placed agate acrosstheroad to prevent the plaintiffsfrom crossng the defendants
properties.

Theplantiffsfiled acomplaint in theingant action on April 1, 1997, seeking to quiet title
and/or determinetheexisience, nature and extent of aright-of-way acrossthedefendants properties. The
plaintiffsa so sought damages caused by thedefendants’ blocking of theroadway, and damages caused
by the defendants' removal of the pipe from the creek bed.

Inanswver tothe plantiffs complaint, the defendants denied the existence of aright-of-way
acrossther properties. The defendants also filed acounterdam for damages, contending thet the plaintiffs
negligent ingtdlation of the pipein the creek bed caused thecreek to be dammed, and caused flooding and

damages on the defendants' properties.



Thedefendantssubsequently filed amoation for summary judgment, and a ahearing onthet
motionf asurveyor tetified that 21913 West VirginiaGeologicd Survey map showed “theold county road
uptotheforksof DoubleLick.” Thesurveyor, inlater tesimony, gpparently indicated the road was only
tenfeet wide. Thereissomeevidencein therecord suggesting that aright-of-way might have, a some
time, been used inthe Double Lick creek bed, from the state highway up thehollow. However, thereis
als0 evidenceindicating that the state highway has been moved, and that the creek bed has aso been
moved.

Thedrcuit court rgected the defendants mation for summary judgment, and concluded
that questionsof materid fact remained for jury resolution. The caseproceeded to trid, but amidrid was
dedared when it waslearned thet ajuror had persond knowledge of the case. A new trid began severd
monthsl|ater, but before opening satements, Mr. Marcum, acting pro se, announced infront of thejury
that hehed settled with the plaintiffsand other defendants. Thedircuit court onceagain dedlared amidtria.

Following Mr. Marcum'’ ssettlement agreement, the dircuit court entered an order on July
20, 1999, accepting and setting forth the settlement with regard to that portion of the gravel road across
Mr. Marcum’ s property. However, the drcuit court’ sorder went on to find thet from the evidencein the
record, “that the only material issue in dispute was the road owned and constructed by Dale Marcum.”

In conjunction with theMarcum settlement, the circuit court also ruled from the evidence
presented that asametter of law “apublic right-of-way exids’ asto an old county road extending “up

DoubleLick Branch” and that no other factud issueremained for jury resolution. Thecourt ruled that the

AWenotetha atranscript of thishearingisnotintherecord beforethis Court. Accordingly, we
rely upon the parties' briefs for an understanding of the testimony that occurred at that hearing.
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public right-of-way extended fifteen feet on ether Sde of the center line of the creek -- and that the parties
could, if they so chose, condruct and maintain a their own expensearoadway within that public right-of-
way. Thedircuit court dso wasof the opinion that “ neither party isentitled to damages from the other
party.”

Inessence, it gppearsthat thecircuit court granted summary judgment. Subsequent orders
by the circuit court, dated February 29, 2000, and March 8, 2000, reiterated the court’ s conclusion that
theright-of-way up the creek was“for apublicroad,” and reiterated the court’ sfinding that the right-of -
way extended fifteen feet on either side of the center line of the creek.

The defendants now appeal the circuit court’s orders.

.

Thisgpped arisesfrom adcircuit court’ sordersthat resulted in the granting of summary
judgment, and thisCourt will tregt theordersassuch. Our review isdenovo. SyllabusPoint 1, Painter
v. Peawy, 192W.Va 189,451 SE.2d 755 (1994). Inreviewing summary judgment, thisCourt will gpply
the sametest that thecircuit court should have usadinitidly, and must determinewhether “itisclear that
thereisno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co.
of New York, 148 W.Va. 160, 133 S.E.2d 770 (1963).

Intheinstant case, both the defendant-appellants and the plaintiff-appelless agresthat the
careuit court erredinitslegd conclusonsin entering summary judgment. Both partiesagreethat genuine
Issuesof materid fact remain regarding theexistence and | ocation of aright-of-way acrossthedefendants
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properties. Theevidencein therecord doesnot plainly establish that aright-of-way wasestablished in or
beside the Double Lick Branch of Cove Creek, or that any such right-of-way has been maintained
throughout theyears. Additiondly, the partiessuggest that the only evidencein therecord regarding the
width of the right-of-way isthe tesimony of asurveyor, to the extent that aten-foot-wide right-of-way
exidedin 1913. Despitethisevidence, thecircuit court concluded therewasaright-of-way that extends
fifteen feet on either side of the center line of the creek.

Furthermore, both partiesdigpute the dreuit court’ scondusion thet a* public” right-of-way
existson the defendants’ land, while at the same time concluding that the parties bear the burden of
constructing and maintaining any roadway within that “public” right-of-way.

We st forth guidelinesfor determining whether aright-of-way acrossprivateland was
“public” in Syllabus Point 4 of Ryan v. Monongalia County Court, 86 W.Va. 40, 102 SE. 731
(1920):

Gengrdly thereare but three methods by which the public may acquire

avalid right to useland owned by another asand for apublic road or

highway: (1) By condemnation proceeding, with compensation to the

property owner for thedamageresulting from such foreeful taking; (2) by

continuous and adverse usg] by the public during the atutory period,

accompanied by someofficid recognition thereof asapublic road by the

county court, asby work doneon it by asupervisor acting by appointment

of that tribund; (3) by theowner’ sdedication of theland tothepublicuse,

or by his consent to such use given in writing, and acceptance of the

dedication by the proper authorities.

Themereuseof aright-of-way by membersof the public will not makeit a“publicroad,” unlessthereis
a 0" someaction amounting to an acceptance of theroad assuch by publicauthorities” Syllabus Point

2, Baker v. Hamilton, 144 W.Va. 575, 109 SE.2d 27 (1959). Thedircuit court’sreasoning underlying



itsconduson that the right-of-way acrassthe defendants propartiesispublicisnot contained inthe court’s
orders. If aright-of-way truly exists across the defendants properties, the circuit court should have
considered these guidelines in determining whether the right-of-way is “public” in nature.
Ladly, thedrcuit court’ sorderscond usorily Satethat “ neither party isentitled to damages
fromthecother party.” Wehave gated that when adrcuit court grants summary judgment ontheclam of
aparty, thecourt “ must st out factud findings sufficient to permit meaningful gppdlatereview. Findings
of fact, by necessity, indude those factswhich the circuit court finds relevant, determinative of theissues
and undisputed.” Syllabus Point 3, Fayette County Nat. Bank v. Lilly, 199 W.Va. 349, 484 SEE.2d
232 (1997). “In other words, the circuit court’sorder must provide clear noticeto al partiesand the
reviewing court asto therationa e gpplied ingranting or denying summeary judgment.” 199W.Va a 344,
484 SE.2d & 237. Asthedircuit court’sordersarewritten, we are unable to discern the court’ sretiondle
for granting summary judgment on both the plaintiffs' and defendants’ damage claims.
Therecord intheinstant case suggeststhat abitter, expensive battleis being waged
between the parties. Therecord also suggeststhat the circuit court endeavored to resolve theissue
between the partiesand concludethislavsuit asfarly aspossble. Whiletherecord containsevidencethat

someform of right-of-way might exist acrossthe defendants property infavor of the plantiffs, we cannot

*The passage of timeand lack of use may predude afinding that aroad, which prior to 1933 was
a“county” road, but has not gppeared on State highway maps sncethe State€’ s creetion of the highway
sysemin 1933, isa“public’ right-of-way. Asafederd court recently sated when examining aright-of-
way gmilar tothat disputed by the partiesin theingtant case: “Limited public use of theroad Snce 1933
and theabsenceof public fundsexpended on theroad’ smaintenance areinsufficient to proveit apublic
road today.” CSX Transportation, Inc. v. Madison Group, Inc., 42 F.Supp.2d 624, 628
(S.D.W.Va 1999).



fromthe existing record or thedircuit court’ sorders say that theevidenceisdear and unrefutable. Hence,
it doesnot gppear that summary judgment by thedrcuit court wasaproper tool to digpensewiththiscase

A drcuit court should grant amation for summary judgment “only whenitisdear thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” SyllabusPoint 3, Aetna Cas. & ur. Co. v. Federal Ins. Co. of New York,
148W.Va 160, 133 SE.2d 770 (1963). Based onareview of therecord and both the plaintiffs and the
defendants' briefs, wefind that genuineissues of fact remain regarding whether aright-of-way for the
plaintiffsexigsacrossthedefendants land, thesizeand location of that right-of-way, and thenature of thet
right-of-way. Weasofind thedrcuit court’ sordersinsufficiently addresstheissueregarding whether the
parties can recover damages from one another. We therefore conclude that the circuit court erredin

granting summary judgment, and that the judgment must be reversed.

.
The circuit court’ s orders dated July 20, 1999, February 29, 2000, and March 8, 2000,
are reversed,® and the case is remanded for further proceedings.

Reversed and Remanded.

“We note, however, that our decisionisnot intended to affect the parties’ settlement with Mr.
Marcum.



