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JUSTICE ALBRIGHT delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Indetermining whether to entertain and issue the writ of prohibition for cases not
involving an absence of jurisdiction but only whereit is claimed that the lower tribunal exceeded its
legitimate powers, thisCourt will examinefivefactors: (1) whether the party seeking thewrit hasno other
adequate means, such asdirect apped, to obtain the desired rdlief; (2) whether the petitioner will be
damaged or preiudiced in away that isnot correctable on gpped; (3) whether thelower tribund'sorder
isclearly erroneous asamatter of law; (4) whether thelower tribund's order isan oft repeeted error or
manifetsperastent disregard for ether procedura or subgtantivelaw; and (5) whether thelower tribund's
order rases new and important problemsor issues of law of first impresson. Thesefactorsaregenerd
guiddinesthat sarve asaussful sarting point for determining whether adiscretionary writ of prohibition
shouldissue: Althoughdl fivefactorsneed not bestisfied, it iscleer that the third factor, the existence of
clear error asamatter of law, should be given substantia weight.” Syl. Pt. 4, Sate exrel. Hoover v.

Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).

2. “Themaority of the stockholders of asolvent going corporation, in the absence of
fraud, or conduct amounting to fraud, and solong asthey kegpwithinthealr charter, havetheuncontrollaole
right to managethe corporateafars, and acourt of equity will not interfere a theingtance of aminority of
thestockholders, by recaiversor otherwise, to control corporate actsor management.” Syl. Pt. 1, Smiley

v. New River Co., 72 W.Va 221, 77 S.E. 976 (1913).



3. A court iswithout jurisdiction to reindiate a corporate officer removed pursuant to the

lawful acts of a corporation’s directors absent a finding of fraud or statutory authority.

4. “Whiletheofficersand directors of abusiness corporation are accorded arather broad
|atitude in the conduct of the affairs of the corporation, they occupy afidudiary rdaionship toward it and
itsshareholders. The samefiduciary reationship exists on the part of the mgority shareholdersof a
business corporation toward its minority shareholders.” Syl. Pt. 2, Masinter v. WEBCO Co., 164

W.Va. 241, 262 S.E.2d 433 (1980).

5.“A violaion of thefidudary rdaionship may result from oppressve conduct, whichis
conduct thet departsfrom the sandards of good faith and fair dealing which areinherent in the conoept of

afiduciary rdaionship.” Syl. Pt. 3, Masnter v. WEBCO Co., 164 W.Va. 241, 262 S.E.2d 433 (1980).

6. “Anattempt to ‘freeze or squeeze out’ aminarity shareholder from deriving any bendfit
from hisinvestment in a private busness corporation, without any legitimate business purpose, may
condtitute oppressive conduct.” Syl. Pt. 4, Masinter v. WEBCO Co., 164 W.Va. 241, 262 SE.2d 433

(1980).



Albright, Justice:

PetitionersCarl E. Smith, Inc. (“Smith, Inc.”), Carl E. Smith Petroleum, Inc. (* Petroleum,
Inc.”), Eddie B. Smith, Dondld P. Smith, and Michad Smith seek awrit of prohibition in connection with
the April 4, 2001, entry of an order by the Circuit Court of Jackson County which reinstated Respondent
Larry D. Smith as Presdent of Petroleum, Inc. and enjoined theindividua Petitioners from taking any
actiontointerfere with the operations of Petroleum, Inc. during the pendency of the underlying shareholder
derivative causeof actioninitiated by Larry D. Smith. Asgroundsfor therequested wrrit of prohibition,
Petitionersarguethat thetria court dearly exceeded itsauthority in nullifying theactionsof Smith, Inc., as
thesolestockholder of Petroleum, Inc., inremoving Larry D. Smith asthepresdent of Petroleum, Inc. and
inenjoining theindividud Petitionersfrom interfering with the operations of Petroleum, Inc. Uponafull
review of theapplicablestatutory and caselaw, we concludethat thecircuit court exceeded itsauthority
inrestoring Larry D. Smith asthe president of Petroleum, Inc. following the decision of the mgjority
stockholder* to remove Mr. Smith as an officer of such company and in enjoining Petitionersfrom teking
any action relevant to Petroleum, Inc. Accordingly, awrit of prohibition shall issueto prevent the

enforcement of paragraphs four and five of the April 4, 2001, order of the circuit court.

|. Standard of Review

Smith, Inc. isthe sole shareholder of Petroleum, Inc. In corporate parlance, Smith, Inc. isa
closely-held corporation.



The gandard we gpply when congdering whether to issue awrit of prohibition thet does
not involveissuesof jurisdictionisstated in syllabus point four of Sateex rel. Hoover v. Berger, 199
W.Va. 12, 483 S.E.2d 12 (1996):

In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but only
whereitisdamed that thelower tribuna exceeded itslegitimatie powers,
thisCourt will examinefivefactors: (1) whether the party seeking thewrit
has no other adequate means, such asdirect goped, to obtain the desired
rief; (2) whether the petitioner will be damaged or prgudiced inaway
that isnot correctable on gpped; (3) whether thelower tribund's order
isclearly erroneous asamaiter of law; (4) whether thelower tribund's
order isan oft repeated error or manifests persstent disregard for aither
procedurd or subgtantivelaw; and (5) whether thelower tribund's order
raises new and important problemsor issuesof law of first impression.
Thesefadtorsare generd guiddinesthat sarve asauseful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it is clear that the third
factor, the existence of clear error asamatter of law, should be given
substantial weight.

Our focusinthiscaseisonthethird factor, giventhat Petitionersarguethat the actions of thetrid court are

in violation of well-established principles of corporate law.

[l. Factual and Procedural Background
Asnecessary background to thiscase, Smith, Inc. isapipeine company founded by the
late Carl Smithwithitsprindpd officesin Sandyville, Wes Virginia, thet employsinexcessof onethousand
employeesandisinthebusnessof congructing pipdine projectsfor mgor utilitiesthroughout theeastern
half of the United States. Petroleum, Inc. isawholly-owned subsdiary of Smith, Inc., thet hasextenave

drilling and production operationsin Wes Virginiaand dsawhere. After Carl Smith died, heleft Smith,



Inc. inthreeequa sharesto histhreesons: Larry D., Eddie B., and Dondd P. Smith. Higtoricdly, Larry
D. Smith hasmanaged the operationsof Petroleum, Inc., while Eddie B. and Dondd P. havedevoted their

time to managing the interests of Smith, Inc.

OnApril 2,1999, Larry D. Smith filed ashareholder derivative causeof actioninthe
Circuit Court of Jackson County againd theindividua Petitionersin thiscaseand Smith, Inc. Through thet
action, Larry D. Smith aleged that Eddie B. and Dondld P. Smith converted assets, breached fiduciary
duties, engaged in fraud and misrepresentation, and were unjudtly enriched asaresult of theseactions. In
response to the motion of Smith, Inc.? to convert the shareholder derivative action into acorporate
dissolution action under West Virginia Code § 31-1-134 (1974) (Repl.VVdl.1996), ahearing washdd on
February 4, 2000, which resulted in the entry of an order by the Honorable CharlesE. McCarty on April
28, 2000, directing that the sharehol der derivative action be converted into asection 134 proceeding;’
gppointing former Judtice Franklin Cleckley as commissoner to appraisethe fair vaue of the siock of
Smith, Inc., and Staying further action in the section 134 proceeding pending adetermination of thevaue

of Larry D. Smith’s stock in Smith, Inc.

2This motion was filed on or about December 9, 1999.

4nthedircuit court’ sruling of April 28, 2000, Judge M cCarty found that the statutory eements
for permitting adissol ution proceeding under section 134 were present: (1) the exigence of “not lessthan
onefifthininterest of the shareholders of acorporation [who] desretowind up itsaffairs” and (2) a
demonstration of “sufficient cause” for the corporate dissolution. W.Va. Code § 31-1-134.
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During the va uation Stage of the saction 134 proceading, two vadtly differing vauaions of
the corporate stock were produced.* Beforeany final action was taken with regard to the valuation
required under section 134, the parties gppeared before the circuit court in connection withaMarch 2,
2001, mation filed by Petitioners seeking to compe an accounting from Larry D. Smithwith regard to
Petroleum, Inc.; to confirmtheremovad of Larry D. Smith aspresident of Petroleum, Inc. and asadirector
of Smith, Inc.; andto bar Larry D. Smith from company premises. Onthesame datethat thismotion was
filed, Eddie B. and Dondd P. Smith had executed awritten agreement removing Larry D. Smith asthe
president of Petroleum, Inc. and as a director of Smith, Inc.”

Astheresult of ahearing held on March 14, 2001, before the Honorable Thomas C.
Evans,°the circuit court entered the order which isthe subject of thisrequest for extraordinary relief.
Included inthemultiplerulingsmadeby thetria court initsApril 4, 2001, order isarescisson of the April

28, 2000, order authorizing the section 134 proceeding; the conditiona’ reinstatement of Larry D. Smith

‘Armnett & Foger, PLLC, theaccounting firm hired by Larry D. Smith, valued Smith, Inc. andits
wholly-owned subsidiary Petroleum, Inc. at 21 million dollars as of December 31, 1998. Under this
vauation completed on March 7, 1999, before the court ordered the section 134 proceeding, Larry D.
Smith’' sone-thirdinterest wasworth 7 million dollars. In contragt tothe Arnett & Foster vauation, Dan
Sd by, an economist hired by Smith, Inc., stated in a September 29, 2000, report that Smith, Inc. was
worth gpproximatdy 8 million dallarsand thet Larry D. Smith' sinterest wasworth 2.3 million dallars. The
Sd by va uationwasbased onfinanda information concerning the company through December 31, 1999.

The actionsweretaken by Smith, Inc. asthe sole shareholder of Petroleum, Inc. through Eddie
B. Smith, its president, and Eddie B. and Donald P. Smith, as its directors.

®This case was transferred to Judge Evans when he took office in January, 2001.

The April 4, 2001, order providesthat Larry D. Smith' s reinstatement as president could only
occur if within ten days of the March 4, 2001, hearing hereturned an unspecified amount of fundsminus
(continued...)



aspresdent of Petroleum, Inc.; and theenjoinment of Eddie B. and Dondd P. Smith frominterferingwith
the operationsof Petroleum, Inc. during the pendency of thelitigation. Throughthisprocesding, Petitioners
chdlengetheauthority of thecircuit court to reingtate an officer removed by corporateaction, aswell as

the lower court’ s directive regarding interference with the operations of Petroleum, Inc.

IIl. Discussion
Thecrux of Petitioners argument in support of their request for awrit of prohibitionisthet
thedrcuit court, in reverdang acorporate decison of amgority sockholder, dearly exceeded itsauthority.
Thelawisdear, according to Petitioners, that aosent fraud, themgority shareholdersof acorporaionhave
the uncontrollable right to manage the affairs of acorporation. We stated thiswell-recognized tenet of

corporate law in syllabus point one of Smiley v. New River Co., 72W.Va 221, 77 SEE. 976 (1913):

Themgority of the tockholdersof asolvent going corporation,
in theabsence of fraud, or conduct amounting to fraud, and solong as
they kegpwithintheir charter, havetheuncontrollableright to managethe
corporateaffars, and acourt of equity will not interfere at theingance of
aminority of the stockholders, by receivers or otherwise, to control
corporate acts or management.

’(...continued)
any taxespaid on such money that heand hisdaughter were paid from Petroleum, Inc. asbonuses. Those

funds, minus the $600,000 in taxes, were reportedly repaid.
5



Inthissamevan, it iswell-established that acorporation, in the absence of dlegationsof fraud, retainsthe
power to removeitsofficersor directors. See generally 2 Fletcher CyclopediaCorp. 8 358 (1998).
The provisons of theWest Virginia Corporation Act, West VirginiaCode 88 31-1-1t0 -158 (1975)
(Repl.VVal. 1996) make clear that the removal of corporate officers or agents may be effected by the
corporation’ sboard of directors“whenever initsjudgment the best interests of the corporation will be
served thereby.” W.Va. Code § 31-1-104(b).

Sincethe power of remova isvested solely inthe corporation 2 it tandsto reason that a
court iswithout jurisdiction to reinstate a corporate of ficer removed pursuant to thelawful actsof a
corporation’ sdirectorsabsent afinding of fraud or atutory authority. Smilarly, acourt lacksjurisdiction,
absent Satutory authority, > to grant injunctionsrestraining officersfrom performing their corporate duties
sgncethiswould havethe sameeffect astheir removal.” Harkey v. Mobley, 552 SW.2d 79, 81 (Mo.
Ct. App. 1977).

Arguing that thetria court waswithinitsgrant of power inreingtating him aspresident,

Larry D. Smithreliesupon this Court’ srecognition in Masinter v. WEBCO Co., 164 W.Va. 241, 262

8See Harkey v. Mobley, 552 SW.2d 79, 81 (Mo. Ct. App. 1977) (stating that “[t]he only
power of amotionisinthe corporationitsdf”). Amoation, asexplained by thisCourt in Richardsv. Town
of Clarksburg, 30W.Va 491, 4 SE. 774 (1887) is“theremova of an officer inacorporation from his
office.” 1d. at 497, 4 S.E. at 781.

\Whilethe provisions of West Virginia Code § 31-1-134 do grant acircuit court authority to
“awvard suchinjunctionsinthecauseasjusticeand right may require,” thisauthority isincident toafinding
of aneed for corporate dissolution. Sincethetrid court had rescinded the section 134 proceeding inits
April 4, 2001, order, thisauthority for awarding injunctiverdief wasno longer gpplicablea thetimewhen
the trial court enjoined Petitioners from any involvement in Petroleum, Inc.
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SE.2d 433(1980), of the oppress ve conduct exception to thegenerd rulethat acorporation hascomplete
control of its affairs. We recognized in syllabus point two of Masinter that
[w]hilethe officersand directors of abusiness corporation are

accorded arather broad latitude in the conduct of the affairs of the

corporation, they occupy afiduciary relationship toward it and its

shareholders. Thesamefiduciary relationship existson the part of the

majority shareholders of a business corporation toward its minority

shareholders.
Id. at 241, 262 S.E.2d a 435. |ndescribing the nature of thisfiduciary relationship, weheldthat “[ &
violation of thefiduciary relationship may result from oppressive conduct, whichisconduct that departs
from the standards of good faith and fair dealing which areinherent in the concept of afiduciary
relationship.” 1d. a syl. pt. 3. With regard to what qudifies as oppressive conduct, we stated that “[a]n
atemptto‘freezeor queezeout’ aminority shareholder from deriving any benefit from hisinvesmentin

aprivate business corporation, without any |egitimate busi ness purpose, may constitute oppressive

conduct.” Id. at syl. pt. 4.

Because Madinter was presented as an gpped from agrant of summary judgment and
becausethelower court did not make any findingsregarding the existence of oppressive conduct, wedid

not reech theissue of gppropriaterdief in connection with the dlegations of corporate wrongdoing made



inthat case™ Wedid, however, identify ten recognized dterndivesto outright corporatedissolutionwhen
oppressive conduct has been proven:

“(a) Theentry of an order requiring dissolution of the corporation at a
specified futuredate, to become effective only in the event that the
stockholdersfail to resolve their differences prior to that date.”

“(b) The gppointment of arecaver, nat for the purposes of dissolution, but
to continue the operation of the corporation for the benefit of dl of the
gockholders, both mgority and minority, until differencesareresolved or
‘oppressive’ conduct ceases.”

“(c) Theappointment of a‘ special fiscal agent’ to report to the court
relating to the continued operation of the corporation, asaprotectionto
itsminority stockholders, and theretention of jurisdiction of the caseby
the court for that purpose.”

“(d) Theretention of jurisdiction of thecase by thecourt for the protection
of theminority sockholderswithout appointment of arecaver or ‘ specid
fiscal agent.””

“(e) The ordering of an accounting by the mgority in control of the
corporation for funds alleged to have been misappropriated.”
“(f) Theissuance of an injunction to prohibit continuing acts of
‘oppressive’ conduct and which may includethereduction of sariesor
bonus payments found to be unjustified or excessive.”

“(g) Theordering of affirmativerdief by therequired declaration of a
dividend or areduction and distribution of capital.”

The acts underlying the dissol ution proceeding initiated by the plaintiff stockholder in Masinter
included thelack of forma board medtingsto gpprove a$700,000 |oan and thelease of aCharleston sore;
the dam that the Charleston store opening was designed to injure plantiff’ sretall busness andthedam
that the $700,000 |oan jeopardized plaintiff’ sstock pledge based on the possibility of adefault. Although
the plaintiff in Masinter wasremoved from theboard of directorsand as secretary of the closaly-held
corporation and consequently stopped recaiving the salary associated with that office, it does not gppear
that those actionswereincluded as part of thebasisfor the dissol ution suit that wasinitiated under the
gatutory precursor toWest VirginiaCode 8 31-1-134. SeeMasinter, 164 W.Va. a 246-47, n. 3, 262
S.E.2d at 437-38, n. 3 (quoting thetext of West Virginia Code § 31-1-81 (1931) and observing that
plaintiff “owned more than one-fifth of the outstanding shares of WEBCQO”).
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“(h) Theordering of affirmativerdief by theentry of an order requiring the
corporation or amgority of itsstockholdersto purchasethe stock of the
minority sockholdersat apriceto bedetermined according toaspecified
formulaor at aprice determined by the court to beafar and reasonable
price.”
“(i) Theordering of affirmativerdlief by theentry of an order permitting
minority stockholdersto purchase additiona stock under conditions
specified by the court.”
“()) Anaward of damagesto minority stockholdersascompensationfor
any injury suffered by them astheresult of ‘ oppressive’ conduct by the
majority in control of the corporation.”

Masinter, 164 W.Va. at 254-55 n. 12, 262 S.E.2d at 441-42, n. 12 (quoting Baker v. Commercial

Body Builders, Inc., 507 P.2d 387, 395-96 (1973) and citations omitted).

Larry D. Smithmaintansthat thelower court had beforeit, both through stipulation, and
through testimonia and physical evidence, asufficient basisfrom which to concludethat Eddie B. and
Dondd P. Smith had engaged in oppressveconduct. Based onthisevidenceof oppressveconduct, Larry
D. Smitharguesthat thetrid court acted withinits powers, under authority of Maginter, in nullifying the

actionsof theindividua Petitionerswith regard totheir remova of him aspresident of Petroleum, Inc.™

"Whilewe do not reach theissue of whether the remova of acorporate officer pursuant to the
corporate by-law procedures and within the requirements established by West VirginiaCode 8§ 31-1-104
could congtitute oppressive conduct onitsown, at least one court has concluded that theremovd of a
director was not oppressve conduct wheretheremova votewasaccomplished by a3-2 vote of the board
of directorsrather than by the shareholders asrequired by Oregon law. The Oregon Court of Appedls
reasoned in lwasaki v. Iwasaki Brothers, Inc., 649 P.2d 598 (Or. Ct. App. 1982), that the remova
was nonetheless properly effectuated snce* the outcome would have been the same if the vote had been
takena ashareholder’ smeeting” because[tjwo of thedirectorsvating for remova hedtwo-thirdsof the
corpordion’sshares” Id. & 601. Thus, notwithstanding afinding of oppressivecondudt, itispossblethat

(continued...)



Therearetwo ariticd flawsin Larry D. Smith' sreiance on oppressive conduct asauthority
for thecircuit court’ sactions. First and foremogt, isthefact thet thetrid court’ sorder of April 4, 2001,
containsnofinding that theindividua Petitionershaveengaged in oppressiveconduct. AlthoughLarry D.
Smith maintainsin hisresponsive brief that thetria court “properly concluded . . . that the mgority
shareholders have engaged and continue to engagein oppressive conduct,” there smply isno finding by
the lower court that supportsthis gatement. The sacond flaw in Larry D. Smith’ sreasoning resultsfrom
hiscontention that no factua finding of oppressve conduct wasnecessary dueto Petitioner’ sstipulation
to such wrongful conduct. The record makes abundantly clear that while Petitionersdid sipulate to
oppressive conduct at one point during the underlying proceeding, that tipulation was conditiond and
expresdy limited in purpose. Petitioners both proposed and submitted a stipulation to the existence of
oppressve conduct soldy for the purpose of converting the shareholder derivative proceeding into asection

134 proceeding.”” SeeW.Va Code § 31-1-134. Based uponthetria court’ srescission of thesection

*(...continued)
reindatement may nat bewithintheredm of gppropriaterdief becausetheindividud Petitionerscomprised
the necessary magjority to effect the removal of Larry D. Smith as the president of Petroleum, Inc.

Thetranscript from the February 4, 2000, hearing reflects these statements by Petitioners
counsd: “Andsotherecordisclear. Onbehdf -- | will stipul ate that the oppressve conduct is present.
That could convert thisinto a134 proceeding.” When questioned by thetrid court a theMarch 14, 2001,
hearing regarding this stipulation, Petitioners' counsel confirmed the limited nature of the stipul ation:

THE COURT: S0 -- 30 -- S0 you're saying that that’ s an admission of
oppressive conduct for one purpose but not others?

COUNSEL.: Precisely, your Honor.

10



134 procesding by itsApril 4, 2001, ruling, Petitionersmaintain that their stipul ation of oppressive conduct

has been effectively withdrawn.

Weagreewith Pdtitionersthat once the section 134 proceeding was vacated, the sipulation
asto oppressve conduct wascongructively retracted. Absent either afactud finding by thelower court
of oppressive conduct or the continuing vaidity of Petitioners dipulation to such conduct, this Court has
no bagsfromwhichit could proceed to cong der thosedternativesto corporate dissolution identified in
Masinter. See 164 W.Va. at 254-55, n. 12, 262 SE.2d at 441-42, n. 12. AsinMasinter, weare
and ogoudy condrained from reaching the ultimatei ssues concerning the attempted “ freeze or soueeze out”
of theminority slockholder given thelack of afinding below of oppressive conduct. Seeid. at 256, 262

S.E.2d at 442.

Notwithstanding our procedural limitations, we fee compelled, given the substantial
economic interestsinvolved, to urgethelower court to assst the partiesin reaching an expeditious
resolution to the underlying issueswhich arein need of prompt attention. Unlessthe partiesachievea
settlement of thismatter or thedreuit court isableto effect ajudica resolution, thereisasubgantia risk
that very vauable corporate assets could be dissipated and additiondly, the possibility that asignificant
number of jobs might be affected. Whilethis case hasreverted procedurdly toitsorigind posture of a
shareholder derivative action, the partiesmay chooseto seek amendment of the pleadingsor through
appropriate motion, again seek to force aresol ution of these mattersthrough asection 134 proceeding.

SeW.Va Code 8§ 31-1-134. If thedrcuit court takes additiond evidence and condudesthat oppressve
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conduct has occurred, the equitable options delineated in Masinter as an alternativeto corporate
dissolution areavailablefor purposes of crafting gppropriaterdief to suchafinding. See164W.Va a
254-55, n. 12, 262 SE.2d a 441-42, n. 12. Through hisresponsve pleading and atached exhibits Larry
D. Smith hasinformed this Court that Petitioners, Smultaneousto indituting their petition for awrit of
prohibition, have indituted a cash-out or freeze-out merger. SeeW.Va Code 88 31-1-34, -122, -123;
Peranger v. Carmaza, 190 W.Va 683, 441 SE.2d 646 (1994). Whilewe take no position regarding
how thismatter should progress, we do exhort thetrid court to proceed with dacrity to facilitate aprompt

resolution of this matter on remand, barring an intervening settlement.

Based on our determination thet thelower court exceeded itsauthority inreingating Larry
D. Smith aspresdent of Petroleum, Inc. and in enjoining Petitionersfrom taking any actionswith regard
to Petroleum, Inc., the necessary foundation for issuing awrit of prohibition has been demondrated. See
Syl. Pt. 4, Berger, 199 W.Va at 14-15, 483 S.E.2d at 14-15. Accordingly, awrit of prohibitionis
hereby issued with regard to enforcement of paragraphsfour andfive of the April 4, 2001, ruling of the
Circuit Court of Jackson County.

Writ granted.
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