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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“Any atempt by anon-parent to judicialy change the care and cugtody of achild froma
naturd parent must precedethat attempt with: (1) thefiling of apetition setting forth dl of thereasonswhy
the change of cugtody isrequired; and (2) the serviceof that petition, together with areasonable notice
astothetimeand placethat petitionwill beheard. Fallowing thefiling and sarvice of the petition and natice
of hearing upon that petition, thenaturd parentswhoserightsare being affected shdl havetheright to: (1)
present evidence asto thereasonswhy custody should not be changed; and (2) obtain adecisonfroma
neutral, detached person or tribunal.” Syllabus Point 1, Overfield v. Collins, 199 W.Va. 27, 483

S.E.2d 27 (1996).



Per Curiam:

In this case we affirm the decision of afamily law master and circuit judgein their

determination that two grandchildren may choose to live with their grandparents.

l.

Thegppdlant, aformer Wegt Virginiaresdent, isthefether of two childrenwhowereborn
inWest Virginia; adaughter born June 20, 1983, and ason born May 13, 1985. After thechildren’s
mother died in 1986, the children moved to North Carolinawith the gppellant. About 5 yearsago, both
children cametolivein McDowell County, Wes Virginiawith thar maternd grandparents, who arethe
appdlessintheingtant action. Theolder child haslived with the gppelees snce then, attending high schod
here. Theyounger child moved back to North Caralinato livewith the gopdlant in 1998. Whilerdations
between the gppdlees and the gppd lant may have been Strained at times, it gppearsthat the children have

enjoyed support from both the gppd lant and the gppdlees, and havevisted extensvely inboth directions.

Theingtant casebegan when the gopelleesfiled apetition seeking achild custody order in
the Circuit Court of McDowell County. Thefiling of the petition wastriggered by theappelant telling the
older childthat shemugt leavethe gppellees home and return to North Carolinawith her younger sbling,
who was visiting the appellees at the time.

The petition asserted, inter alia, that both children strongly wanted to resde with the

appellees.



After ahearing onthe petition, afamily law master issued an order awarding custody of
thetwo childrento the gppellees. This order was gpproved by the circuit judge, and theingtant apped
followed. Thefamily law master’ sdecision wasbased primarily on the children’ sclear and reasoned
expresson of ther preferenceto livewiththegopdless. Thelaw master met with the children individualy

and away from the parties; the interview was tape recorded and we have reviewed the tape.

.
Theappdlant assertsthat thefamily law master did not havejurisdiction to entertain the
gppellees petition. However, werecognized thejurisdiction of acourt to entertain such apetitioninthe
case of Overfield v. Collins, 199 W.Va. 27, 483 S.E.2d 27 (1996). Syllabus Point 1 of Overfield

states:

Any attempt by anon-parent tojudiciadly changethe careand custody
of achild fromanaturd parent must precede that attempt with: (1) the
filing of apetition stting forth dl of theressonswhy the change of custody
isrequired; and (2) theserviceof that petition, together with areasonable
noticeasto thetimeand placethat petitionwill beheard. Followingthe
filing and service of the petition and notice of hearing upon thet petition,
the naturd parentswhoserightsare being affected shdl havetheright to:
(2) present evidence asto the reasons why custody should not be
changed; and (2) obtainadecisonfrom aneutra, detached person or
tribunal.

The appellees followed the procedure described in Overfield.
Theagppdlant dso asststhat thefamily law master improperly decided the meritsof the
appdless petition by devating the children’ sstated preferences over the gppdless “right” tothe children's

custody as their sole surviving natural parent.



We stated in Rose v. Rose, 176 W.Va. 18, 340 S.E.2d 176 (1986) that:

... [1tiswell established that in controversesrdating to the custody and
caredf children, the child, if heor sheisof theage of discretion, should be
consulted and dueweight should begivento hisor her wishesinthemetter
of custody and care. . . . Thisdoes not mean that the child’ sdecisonis
binding onthetria court or that the parties are forbidden to introduce
evidenceto rebut the child’ stestimony. . . . aninquiry should be medeinto
the child’ sintelligence and maturity to seeif the child’s choice was
intdligently made. Equaly important, however, isthechild srationdefor
hisdecison. Inorder to be accorded weight, achild' s preference. . .
ought to be based on good reason. . . . Inmaking itsexamination of the
child, thetrid court should try to explore severd aspectsof thechild's
decison. Weoffer thefollowing guiddinesto thetrid court asto areas
which may have an effect on theweight placed onthe child’ sdecison: 1.

Thetrid court should give greater weight to thewishes of achild which
areexpressed with strength, dlearness, or with great Sncerity. 2. A child’'s
preference should be given less weight where it appears that the
preferenceisbasad on adedrefor lessrigid disciplineor resrant. 3. The
trid court should investigate whether the statement of preference by the
child was induced by the party in whose favor the preference was
expressed. If 0, said statement of preference should be accorded little,

if any, weight. 4. Wherean otherwiseintdligent child makesanillogical

decison based on unimportant factors, thetrid court may disregard the
child’ s statement of preference.

Id. at 20-21 n.2-4, 340 S.E.2d at 179-80 n.2-4.

Intheingtant case, thechildren, ages 15 and 17, were over 14, the* age of discretion.”
Although the gopd lant Satesin hishbrief that he unsuccesstully tried to obtain acopy of thetaperecording
of thehearing beforethefamily law madter, induding thelaw magter’ sinterview with the children, wewere
ableto obtain acopy of thetgpe without difficulty. Uponreview of that tape recording, we concdlude that
the methodol ogy prescribed in Rosewas carefully followed. Thelaw master inquired thoroughly and the

record establishesthat thechildren’ spreferenceswerefirmly and reasonably held, that they werenot under



any undueinfluence, that the grandparents home was afit place, and that the children have strong ties

there!

[1.
We find no error and affirm the decision of the lower court.

Affirmed.

Therecord showsthat the gppdlant hasworked hard to provide support for hischildren. Thefact
thet the children expressed apreferenceto livewith their materna grandparents should not be dlowed by
any of the parties to permanently injure the children’ s relationship with their father.

4



