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SYLLABUSBY THE COURT

1. “Theformulation of jury indructionsiswithinthebroad discretion of adreuit court,
and adrcuit court’ sgiving of anindructionisreviewed under an abuse of discretion gandard. A verdict
should not be disturbed based on the formulation of thelanguage of thejury ingtructions so long asthe
ingructionsgiven asawholeareaccurateand fair to both parties” Syllabuspoint 6, Tennant v. Marion

Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995).

2. “The prima facie presumption of negligence crested upon violation of atraffic
datute or sefety regulaion may be rebutted by evidence tending to show that the person violaing the Satute
didwhat might reasonably have been expected of aperson of ordinary prudence, acting under smilar
circumstances, who desired to comply withthelaw.” Syllabus point 3, Waughv. Traxler, 186 W. Va

355, 412 S.E.2d 756 (1991).

3. “Indetermining whether thereissufficient evidenceto support ajury verdict the
court should: (1) consder theevidence mod favorableto the prevailing party; (2) assumetha dl conflicts
intheevidence wereresolved by thejury infavor of the prevailing party; (3) assumeasproved dl facts
which the prevailing party’ sevidencetendsto prove; and (4) giveto the prevailing party the benefit of all
favorableinferences which reasonably may be drawvn from thefactsproved.” Syllabuspoint 5, Orr v.

Crowder, 173 W. Va 335, 315 S.E.2d 593 (1983).



4. “A falureto obey the mandate of alawfully enacted Satute will betrested asthe
proximate cause of an injury which is anatural, probable and anticipated consequence of the
non-observance.” Syllabuspoint 3, Pitzer v. M. D. Tomkies& Sons, 136 W. Va. 268, 67 S.E.2d 437

(1951).

5. “ Aningructionwhich gatesthat an automobilemay skid onahighway without any
negligenceonthepart of thedriver . . . iscorrect]] . . . under proper evidence” Syllabuspoint 2, in part,

Boury v. Hamm, 156 W. Va. 44, 190 S.E.2d 13 (1972).

Per Curiam:

Thisisan gpped by Dalene Gillingham and Carl Bumgardner, gppdlantgplantiffsbdow
(hereinafter referred to as* Ms. Gillingham and Mr. Bumgardner), from an adversejury verdict rendered
inthe Circuit Court of Ohio County. Ms Gillingham and Mr. Bumgardner filed anegligence action agang

Albert H. Stephenson, appdlee/defendant be ow (hereinafter referred to as* Mr. Stephenson), asaresult



of injuries and damages sustained in an automobile accident. The action wasbifurcated. Theissue of
lighility wastried fird. Thejury returned averdict finding noliability. Ms Gillingham and Mr. Bumgardner
now apped and assgn aserror: (1) thetria court’ sdenid of their pre-verdict motion for judgment asa
matter of law, (2) thetrid court’ sdenid of their motion for new trid, and (3) twojury indructionsgiven

by the trial court. After reviewing the briefs and the record, we affirm the circuit court’ s judgment.

l.
FACTUAL AND PROCEDURAL HISTORY
During theearly evening hoursof December 5, 1997, Ms Gillinghamand Mr. Bumgardner
wereridinginapickup truck owned by Ms. Gillingham and driven by Mr. Bumgardner. Ms Gillingham
and Mr. Bumgardner were proceeding dong Route 2in Berwood, West Virginia They cameupon severd
vehidesthat wereblocking theroad because of an accident.' Mr. Bumgardner was ableto sop the pickup
truck intheright hand lanewithout incident.? Shortly theresfter Ms. Gillingham and Mr. Bumgardner were
rear-ended by avan driven by Mr. Stephenson. Asareault of thecollison, Ms. Gillingham and Mr.

Bumgardner sustained numerous injuries and the total loss of the pickup truck.

On Feoruary 27, 1998, Ms. Gillingham and Mr. Bumgardner filed separate actionsagainst

'Snow had been falling and icy conditions existed.
’Route 2 is a divided two lane highway.

1



Mr. Stephenson. Thetwo actionswereconsolidated for tria .*> The consolidated actionsproceeded with
theissuesof ligbility and dameages being bifurcated. Liability wastried beforeajury on January 5, 2000.
Ms Gillinghamand Mr. Bumgardner moved for judgment asametter of law a thedose of dl theevidence
Thetrid court denied themotion and submitted the caseto thejury. Thejury returned averdict finding no
liability againgt Mr. Stephenson. On January 7, 2000, Ms. Gillingham and Mr. Bumgardner moved for
pod-tria judgment assamatter of law or, dternatively, anew trid. Thepogt-trid motionswere denied by

order dated April 17, 2000. It isfrom this order that Ms. Gillingham and Mr. Bumgardner now appeal

.
STANDARD OF REVIEW
Ms. Gillinghamand Mr. Bumgardner contend that thetria court committed errorin (1)
denyingtheir pre-verdict motion for judgment asametter of law, (2) denying their motionfor new trid,

and (3) giving two jury instructions submitted by Mr. Stephenson.

Ms Gillingham and Mr. Bumgardner filed motionsfor judgment asametter of law & both
the pre-verdict and post-verdict stage of the proceedingsbelow. BeforethisCourt, they arguegenerdly
that thedrcuit court erred by not granting their motion for judgment asametter of law, and makeonly one
referenceindicating the particular mationtowhichthey arereferring. That referencerequested relief from

thedrcuit court’ sdenid of thar pre-verdict motion. Consequently, wetreet ther firg assgnment of error

Mr. Stephenson filed acounterclam againgt Mr. Bumgardner and brought athird-party action
agangd another defendant. Those causesof action were gpparently resolved and are not beforethis Court.
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aschdlenging thedircuit court’ sruling denying their pre-judgment mation.* Thisdistinction, however, is
not crucid to our andyssasthe gandard for reviewing thecrcuit court’ srulingson pre-verdict and pos-
verdict motionsfor judgment asamatter of law isidentical. SeeBarefoot v. Sundale Nursing Home,
193W. Va. 475, 481-82 n.6, 457 SE.2d 152, 158-59 n.6 (1995) (“ The standard for granting ajudgment
notwithstanding theverdict isthesameasfor adirected verdict.”) We gpply ade novo sandard of review
to thegrant or denia of apre-verdict or post-verdict motion for judgment asamatter of law. After
congdearing the evidencein the light most favorable to the nonmovant party, wewill sugtain the granting or
denid of apre-verdict or pogt-verdict motion for judgment asamatter of law when only onereasonable
conclusion asto the verdict can bereached. See Syl. pt. 3, Brannonv. Riffle, 197 W. Va. 97, 475

S.E.2d 97 (1996).

In Tennant v. Marion Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d
374 (1995), this Court addressad theissue of the sandard of review of atrid court’ sruling onamotion
for new trial. Tennant stated:

Wereview therulingsof the circuit court concerning anew trid and its

conclusion asto the existence of reversible error under an abuse of

discretion gandard, and wereview thecircuit court’ sunderlying factud

findingsunder aclearly erronecusstandard. Questionsof law aresubject

to ade novo review.

Tennant, 194 W. Va. at 104, 459 S.E.2d at 381.

“Contrary to our conclusion, Mr. Stevenson has interpreted Ms. Gillingham’s and Mr.
Bumgardner’ sargument asone chalenging thecircuit court’ sruling asto their post-verdict motion. As
explained above, thisdiginction isnot sgnificant Snce our sandard of review isthe samefor pre-verdict
and post-verdict rulings on a motion for judgment as a matter of law.
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Asto the standard of review on the issue of jury instructions, this Court has held that:
Theformulation of jury ingructionsiswithinthe broad discretion
of adreuit court, and adrcuit court’ sgiving of anindructionisreviewed
under an abuse of discretion sandard. A verdict should not be disturbed
basad on theformulation of thelanguage of thejury indructionsso long as
the instructions given as a whole are accurate and fair to both parties.
Syl. pt. 6, Tennant. However, “our review of thelegd propriety of thetrid court’ singtructionsisde
novo.” Skaggsv. Elk Run Coal Co., Inc., 198 W. Va. 51, 63, 479 S.E.2d 561, 573 (1996) (citation

omitted).

1.
DISCUSSION
A. Pre-verdict Motion for Judgment as a Matter of Law
Ms Gillingham and Mr. Bumgardner moved for pre-verdict judgment asametter of law.
Thetrid court denied the motion. Rule 50(g) of the West VirginiaRules of Civil Procedure authorizesa
party tomovefor pre-verdict judgment asametter of law. However, our cassshavehddthat inevauding
arequest for judgment asametter of law “ al reasonable doubtsand inferences should beresolved infavor
of the party againgt whom the verdict isasked to be directed.” Syl. pt. 5, Wager v. Sne, 157 W. Va
391, 201 SE.2d 260 (1973). Wehavedsoruledthat “‘ [w]heretheevidencegiven onbehdf of defendant
isso dearly insufficient to support averdict for himthat such verdict, if returned by thejury, must be set
adde, andtheevidenceinsupport of plaintiff’ sclamisdear and convincing, itistheduty of thetrid court,
when so requested, to [grant judgment asameiter of law] for theplaintiff.” Syl. pt. 4, Vaccaro Brothers
& Company v. Faris, 92 W. Va. 655, 115 S.E. 830 (1923).” Syl. pt. 2, Adkinsv. City of Hinton,
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149 W. Va. 613, 142 S.E.2d 889 (1965).

Intheingtant case, Ms. Gillingham and Mr. Bumgardner contend that they presented
evidenceto show that Mr. Stephenson negligently violated motor vehicle sefety Satutes, thuscausing the
accident. Specificdly, they contend that their evidence established that Mr. Stephensonviolated W. Va
Code 8§ 17C-6-1, by driving a speed in excess of what wasreasonable; that heviolated W. Va. Code 8
17C-7-10, by following too dosdly; and that heviolated W. Va. Code § 17C-6-1, by failing to maintain
control of hisvehicle. ThisCourt hasheld that a“[v]iolation of astatuteis primafacieevidence of
negligence.” Syl. pt. 1, in part, Anderson v. Moulder, 183 W. Va. 77, 394 SE.2d 61 (1990). “A
primafacie case of actionable negligenceisthat sate of factswhich will support ajury finding thet the
defendant was guilty of negligence which wasthe proximate cause of plaintiff’ sinjurieq.]” Syl. pt. 6,in

part, Morrisv. City of Wheeling, 140 W. Va. 78, 82 S.E.2d 536 (1954).

Threewitnesseswerecdled during thecase-in-chief. Therewastestimony by bothMs.
Gillinghamand Mr. Bumgardner. They dso cdled Mr. Stephenson during thecase-in-chief. Thetesimony
by Ms. Gillingham and Mr. Bumgardner reveded that they were ableto safely stop the vehicle without
incident. Mr. Stephenson wasunableto stop and raninto them. Ms. Gillingham and Mr. Bumgardner
further assart that there was a so testimony by other witnesses (called by Mr. Stephenson) that showed
these witnesses were able to stop at the accident scene without incident. Ms. Gillingham and Mr.

Bumgardner a so assart that testimony by one of theinvestigating officers(called by Mr. Stephenson)



indicated the accident report clearly demonstratesthat Mr. Stephenson® failed to maintain control of his

vehicle.

In contrast, Mr. Stephenson points out thet “[t]he prima fadie presumption of negligence
created upon violaion of atraffic Satute or safety regulation may berebutted by evidencetending to show
that the person violating the Satute did what might reasonably have been expected of aperson of ordinary
prudence, acting under Smilar circumstances, who desired to comply withthelaw.” Syl. pt. 3, Waugh
v. Traxler, 186 W. Va. 355, 412 S.E.2d 756 (1991). Accordingly, Mr. Stephenson contendsthat his

evidence was sufficient to show that he acted reasonably under the circumstances.

Mr. Stephenson testified that he unexpectedly came upon “black ice” which causad him
tolose contral of hisvehide. Mr. Stephenson tedtified asfollowswhen questioned on direct examination
by counsel for Ms. Gillingham and Mr. Bumgardner:

Q. Inother words, a thetime before the accident, your tesimony here
today to thisjury, to this Court, isthat you didn’t notice that the roadway
wasicy at any point?

A. | didn't know therewasice, likeiced up or black iceaswetak about
later.

Q. Didyou naoticeaglareontheroadway at any time before the wreck?
A. It seemed like, immediatdly before thewreck, | saw what | thought
was --- was aglare of ice. But it could have been just wetness.

Mr. Stephenson called aninvestigating policeofficer, GlennH. Cramer, whotedtified that hedid not issue

*The officer was called to the stand by Mr. Stephenson.
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acitation as aresult of the accident.® Officer Cramer testified on redirect examination as follows:
Q. Officer, during the course of your investigation, | think you testified
that you observed thevehidesat the scene, obsarved the conditionsof the
roads, they looked wet, but they wereicy. | bdieveyou testified that you
observed the damage to the vehicles?
A. That's correct.
Q. And dter Al you investigated, completed your investigation, did you
determinewhether you believed that, based on your investigation, thet any
citations were warranted?

A. Based on my investigation, no citations were warranted.

Mr. Stephenson cdled awitness, Elizabeth Ann Dumas, who testified to losing contral of her vehideand
didinginto hisvan.” Three other witnesses, Arthur Brown, John David Marl, and George Stewart, were
aso cdled by Mr. Stephenson and eechtestified to diding on the roadway before being struck by other

vehicles®

InthisCourt’ sexamination of therelevant evidence, wefind noerror inthetrid judge' s

decigonto deny the pre-verdict motion made by Ms Gillingham and Mr. Bumgardner for judgment asa

%Officer Cramer testified that in hisaccident report he checked off abox showing failureto maintain
control by Mr. Stephenson.

‘Ms. Gillingham and Mr. Bumgardner contend that Ms. Dumaswas ableto stop her vehidle after
causng minor damagefromdidingintoawal. However, areview of Ms Dumas' testimony reved sthat
sheinfact did into Mr. Stephenson’ s vehicle.

Ms Gillingham and Mr. Bumgardner rely upon thesewitnessesto show that they wereableto sop
their vehideswithout hitting anyone. However, areview of their tesimony indicatesthat, whilethey did
stop their vehicles, each witness was struck by other vehicles.
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maiter of law. Clearly, totheextent that M s. Gillingham and Mr. Bumgardner established aprimafacie
case of negligencein violating traffic atutes, the evidence submitted by Mr. Stephenson rebutted that

prima facie case and made the issue one for jury resolution.

B. Motion for New Trial

Ms. Gillinghamand Mr. Bumgardner aso assgn error to thetrid court’ sdenid of their
moationfor new trid. ThisCourt hashddthet “[g]Ithoughtheruling of atrid court ingranting or denying
amotionfor anew trid isentitled to great respect and weight, thetria court’ sruling will bereversed on
appea whenitisclear that thetria court has acted under some misapprehension of the law or the
evidence.” Syl. pt. 4, Sandersv. Georgia-Pacific Corp., 159 W. Va. 621, 225 S.E.2d 218 (1976).
We held in syllabus point 5 of Orr v. Crowder, 173 W. Va. 335, 315 S.E.2d 593 (1983), that:

In determining whether thereis sufficient evidence to support a

jury verdict the court should: (1) congder the evidence most favorableto

the prevailing party; (2) assumethat al conflictsin the evidence were

resolved by thejury infavor of theprevaling party; (3) assumeasproved

dl factswhichtheprevailing party’ sevidencetendsto prove; and (4) give

totheprevailing party the benefit of all favorableinferenceswhich

reasonably may be drawn from the facts proved.

Ms. Gillingham and Mr. Bumgardner statethat they wereentitiedto anew tria because
the evidence established that Mr. Stephenson “madeaddiberate choiceto ignorethe hazards’ of the
roadway and drove at aspeed that was excessvefor the conditionsthen existing. Wedisagree. The

evidence submitted by Ms. Gillingham and Mr. Bumgardner established that they were ableto sefely sop

their vehicle. Incontragt, the evidence presented by Mr. Stephenson established that it was difficult for



anyoneto dearly know that black ice was on theroadway. Consequently, numerous driverslost control
of theair vehidesand collided. Thejury could fairly determinefromthe numerouswitnessescalled by Mr.
Stephenson that it was merdy amatter of luck asto which vehides were ableto sop and which vehides
wereunabletostop. Indeed, theevidencedemondrated thet thiswasamulti-vehidecollisonincident thet
was dtributed to the deceptive nature of black ice, not deliberate indifferenceto road conditions by the

drivers. We therefore find no error in the trial judge’ s denial of the motion for anew trial.

C. Jury Instructions
Fndly, Ms Gillingham and Mr. Bumgardner assgn error to twojury indructionsgiven by

the trial court. We examine each instruction separately.

1. Instruction on foreseeability. During thetria judge’ s chargeto thejury the

following instruction was given:
Thecourt ingructsthejury that negligencerequiresaforessegble

risk of danger of injury and conduct unreasonablein proportion to the

danger. If aperson cannot reasonably foresee any injury asaresult of

one' sact, or if one' sconduct wasreasonablein light of what one could

anticipate under existing circumstances there is no negligence.
Ms. Gillingham and Mr. Bumgardner objected to theinstruction on foreseegbility. They contend thet,
becausetharr dam of negligence was premised on the violation of traffic Satutes, foreseeability was not
anissue. Specificdly, they arguedinther brief that “thelegidature hasaready determined the sandard
of careand hasdready determined that conduct violating the standard of care createsaforeseegblerisk

of harm to those using the public highways.”



Ms. Gillinghamand Mr. Bumgardner citeanumber of casesfrom other jurisdictionsto
support their contention that foreseeability isnot an dement of proof inanegligenceaction premised upon
theviolation of agatute. We agreewith Mr. Stephenson thet those cases areingpplicable. For example,
Ms. Gillingham and Mr. Bumgardner citeto Taft v. Derricks, 613 N.W.2d 190 (Wis. App. 2000),
wherein that court held that foreseesbility was not aneement in an action based upon theviolation of a
datute. However, Mr. Stephenson hascorrectly pointed out thet Taft dedlt with astatutory violation that
condiituted negligence per 2. InWes Virginiaa*“violation of agtaute isprimafacie negligence and not
negligence per s2.” Spurlin v. Nardo, 145 W. Va. 408, 415, 114 SE.2d 913, 918 (1960). See

Waugh v. Traxler, 186 W. Va. 355, 358, 412 S.E.2d 756, 759 (1991).°

Additiondly, in order to support ther theory that foreseeghility isnot an eement of proof
when negligenceispremised ontheviolation of agaute, Ms. Gillinghamand Mr. Bumgardner havecited
to language from our decison in Haddox v. Suburban Lanes, Inc., 176 W. Va. 744, 349 SE.2d 910
(1986). Haddox did notinvolveaclam of violation of agatute. InHaddox apatron of abowling dley
wasinjured inashooting incdent that occurred a thebowling dley. The patron sued thebowlingdley's
owner. Thedrcuit court entered summeary judgment infavor of theowner. Onagpped, thisCourt affirmed

summary judgment concluding thet the owner could not haveforeseen the patron’ sinjuries. TheHaddox

Wedso agreewith Mr. Stephenson that the additiona casesfrom other jurisdictionscited by Ms.
Gillingham and Mr. Bumgardner on theissue of foreseeability have been mischaracterized and are
ingpplicable. See Sateexrd. Miller v. DeCoster, 596 N.W.2d 898 (lowa 1999) (strict liability
clam); Jacksonv. Montana, 956 P.2d 35 (Mont. 1998) (language in concurring opinion cited by Ms.
Gillingham and Mr. Bumgardner did not stand for the proposition daimed); Harrisv. Sanders, 919 P.2d
512 (Or. Ct. App. 1996) (independent statutory, not common law based, cause of action).
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Court discussed theissue of foreseeghility in broad terms. The Court noted that “* [w]here a course of
conduct isnot prescribed by amandate of law, foresseshility of injury to oneto whom duty isowed isthe
very essenceof negligence.”” Haddox, 176 W. Va. at 748, 349 S.E.2d at 914 (quoting Mathewsv.
Cumberland Allegheny Gas Co., 138 W. Va. 639, 653, 77 S.E.2d 180, 188 (1953)). Ms.
Gillingham and Mr. Bumgardner have saized upon thelatter quoted language from Haddox to argue that

foreseeability was not an element of proof in their case.

In neither Haddox nor Mathews did this Court explain the role of foreseeghility inacase
premised ontheviolation of agtatute. We therefore agree with Mr. Stephenson that Haddox did not
preclude foreseeghility from an action based upon theviolation of agaute. Thisconduson issupported

by the decision in Pitzer v. M. D. Tomkies & Sons, 136 W. Va. 268, 67 S.E.2d 437 (1951).

Pitzer was an action brought to recover damages semming fromaninjury to achild employed
inviolation of labor law gatutes. The child wasstruck by avehiclewhiledelivering groceriesfor the
defendant. Theplaintiff prevailed a trid. The defendant appeded. On gpped the defendant contended,
among other things, that the vehicle which struck the child was an intervening act that absolved the
defendant of itsnegligenceinemploying the child. This Court rgected the argument. Indoing so, wehdd
in Syllabus point 3 of Pitzer that “[&] failureto obey the mandate of alawfully enacted statute will be
trested asthe proximate cause of aninjury whichisanaturd, probable and anticipated consegquence of the
non-observance.” Seealso Syl. pt. 2, Norman v. Virginia-Pocahontas Coal Co., 68 W. Va. 405,

69 S.E. 857 (1910) (“Theviolation of the satuteisrightly consdered the proximate cause of any injury
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which isanatural, probable, and anticipated consequence of the nonobservance.”).

Obvioudy Pitzer’s“anticipated consequence’ is merely another way of saying
“foreseeable consequence.” See Syl. pt. 7, in part, Puffer v. Hub Cigar Sore, 140 W. Va. 327, 84
S.E.2d 145 (1954) (“Foreseeableinjury isarequidite of proximate cause, and proximate causeisa
requisitefor actionablenegligencd.]”). Inother words, Pitzer gandsfor the proposition that whenever
aplantiff makesout aprimafacie case of aviolaion of agaute, adefendant may offer rebutta evidence
that showslack of foreseesbility and atria court may giveaningtructionontheissue™ Intheingtant caseg,
Mr. Stephenson presented rebuttal evidencefrom whichthejury could have determined that the collison

inthiscasewas not foreseedble. Therefore, wefind no eror inthetrid court’ sindruction on foreseedhility.

2. Ingruction on skidding. Ms. Gillinghamand Mr. Bumgardner assign error toan
indruction given onthelega consequences of an automohileskidding. During thetrid judge schargeto

the jury the following instruction was given:

"Our review of other jurisdictionsindicatethat amgjority of juristictionsaddressingtheissuehave
held thet foreseesbility isan dement of proof inan action premised upon theviolaion of adatute. See
Sanage V. Bilbo, 382 So. 2d 423, 424 (Fla. Dist. Ct. App. 1980); Gnello v. Puzzo, 110 111. App.
3d 913,917, 443 N.E.2d 648, 651 (1982); Nesvig v. Town of Porter, 668 N.E.2d 1276, 1285 (Ind.
Ct. App. 1996); Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 94 Md. App. 225, 238, 617
A.2d 590, 596 (1992); McCroskey v. Gene Deming Motor Sales, Inc., 94 Mich. Ct. App. 309,
314, 288 N.W.2d 418, 421 (1980); Adamsv. Mills, 312 N.C. 181, 193, 322 SE.2d 164, 172 (1984);
Nateley’ s Enters,, Inc. v. Fortunato, 533 N.Y.S.2d 675, 678 (1988); Young v. Whedler, 706 P.2d
552, 554 (OKI. Ct. App. 1985); Gattman v.Favro, 739 P.2d 572, 574-575 (Or. Ct. App. 1987);
McClenahan v. Cooley, 806 SW.2d 767, 770 (Tenn. 1991); Hudson v. Winn, 859 SW.2d 504,
508 (Tex. Ct. App. 1993).
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Thecourt indructsthejury that the merefact an automobile skids
ontheroad isnot doneevidence of negligence on the part of thedriver;
therefore, if you believethat Albert H. Stephenson did what might have
been expected of aperson of ordinary prudence acting under smilar
drcumdstances on the evening of the accident, then, you mugt find Albert
H. Stephenson was not negligent in the operation of his vehicle|.]
Ms Gillingham and Mr. Bumgardner contend that thisingtruction was confusing and isnot supported by

law or any syllabus point rendered by this Court. We disagree.

In Syllabus point 2 of Boury v. Hamm, 156 W. Va. 44, 190 SE.2d 13 (1972), we held,
in part, thet “[& nindruction which datesthat an automobile may skid on ahighway without any negligence
onthepart of thedriver .. .iscorrect[] . .. under proper evidence. Seealso Waughv. Traxler, 186
W. Va 355, 359, 412 SE.2d 756, 760 (1991) (“[ T]he merefact that an automobile skids on the road
isnot doneevidence of negligenceonthepart of thedriver.”); Sgmonv. Mundy, 125W. Va 591, 595,
25 S.E.2d 636, 639 (1943) (same); Woodley v. Seiner, 112 W. Va. 356, 359, 164 S.E. 294, 295
(1932) (same). We explained the context in which skidding, inand of itsdf, isnot negligencein Sgmon,
125 W. Va. at 396, 25 S.E.2d at 639:

Itistrue, of course, that an automobile may skid without the dightest

negligenceonthepat of itsdriver. On the ather hand, an automobilemay

be caused to skid by the negligence of thedriver, and if established hasthe

same consequencesasto liability asnegligenceof any other character.

The condition of the highway; thefailure to take that condition into

account; the speed of the vehicle consdering the condition of the road;

andtheuseof brakesaredl matterswhich can betakeninto consderation

in determining the question of whether skidding was caused by some

negligent act of the driver of amotor vehicle.

Theindruction given inthe casesub judice stated thelaw in West Virginiaand was not
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confusing. Theindruction required thejury to examinetheissue of Mr. Stephenson’ svehideskiddingin
the proper context of whether he“did what might have been expected of aperson of ordinary prudence
acting under amilar drcumgtances on the evening of theacadent].]” Theingruction did not rdieve Mr.
Stephenson of lidbility if hedid something beforeor during the skidding which an ordinary prudent person

would not have done. Therefore we find no error in the instruction.**

V.
CONCLUSION
In view of the foregoing, the judgment of the Circuit Court of Ohio County is affirmed.

Affirmed.

Ms Gillinghamand Mr. Bumgardner aso contend that thecumul ative effect of theassigned errors
warrant anew trial. See Syl. pt. 8, Tennant v. Marion Health Care Found., Inc., 194 W. Va 97,
459 SE.2d 374 (1995) (“The cumulative error doctrine may be gppliedinacivil casewhen it isagpparent
that judticerequiresareversad of ajudgment becausethe presence of several seemingly inconsequentia
errorshas made any resulting judgment inherently unreiable.”). However, sSncewefind no error inthis
case, the cumulative error doctrine is inapplicable.
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