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SYLLABUSBY THE COURT

1. “*Only matters contained in the pleading can be consdered on amoation to dismiss
under Rule 12(b) R.C.P., and if matters outside the pleading are presented to the court and are not
exduded by it, themation should be trested as onefor summary judgment and disposed of under Rule 56
R.C.P. if thereisno genuineissue asto any materia factin connectiontherewith....” SyllabusPoint 4,
United Sates Fidelity & Guaranty Co. v. Eades, 150 W. Va. 238, 144 S.E.2d 703 (1965).”

Syllabus point 1, in part, Poling v. Belington Bank, Inc., 207 W. Va. 145, 529 S.E.2d 856 (1999)

2. “* A dreuit court' sentry of summary judgment isreviewed denovo.” Syllabuspaint
1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).” Syllabus point 1, Shaffer v. Acme

Limestone Co., Inc., 206 W. Va. 333, 524 S.E.2d 688 (1999).

3. “A mationfor summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syllabus point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co.

of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).

4, “Wherean order granting summeary judgment to aparty completely disposesof any
issuesof lighility astothat party, the absence of language prescribed by Rule 54(b) of theWest Virginia

Rules of Civil Procedureindicating that ‘no just reason for delay’ existsand ‘directi[ng] . . . entry of



judgment’ will not render the order interlocutory and bar gppeal provided that this Court can determine
fromthe order that thetrid court’ sruling gpproximatesafind order initsnatureand effect.” Syllabuspoint

2, Durmv. Heck's, Inc., 184 W. Va. 562, 401 S.E.2d 908 (1991).

5. “Although our dandard of review for summary judgment remansdenovo, adrcuit
court’ sorder granting summary judgment must st out factud findings sufficient to permit meaningful
appdlatereview. Findingsof fact, by necessity, indudethosefactswhich the circuit court findsrelevart,
determinative of theissues and undisputed.” Syllabus point 3, Fayette County National Bank v. Lilly,

199 W. Va. 349, 484 SE.2d 232 (1997).



Per Curiam:

This apped arisesfrom acivil action brought by the Estate of Bobby J. Robinson,
deceased, daiming that certain parties, including the decedent’ scrimind defenselawyer, faled to take
gopropriate protective action to prevent Mr. Robinson’sjalhouse suicide. The Etate gppedsan order
dismissng thedefendant crimind defenselawyer pursuant to Rule 12(b)(6) of theWes VirginiaRules of
Civil Procedure. Observing that thedrcuit judge considered matters outside the pleeding, wefind the order
must betreated asonegranting summary judgment. Becausethedrcuit court failed toindude gppropriate
findingsof fact and conclusonsof law inthe order, weremand thiscasefor theentry of suchfindingsand

conclusions.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefdllowing Satement of factsisessentidly undisputed by the parties. On June24, 1998,
the decedent, Bobby J. Robinson, wasincarcerated in the Randol ph County Jall on chargesof obgtructing
an officer, assault of apaliceofficer, battery of apolice officer, and twice violaing adomedtic violence
restraining order that hed been filed againg him by hiswife. Dwight Richard Hall, gppdleeherdnand a
defendant below, was appointed by the circuit court to represent Mr. Robinson in connection with the

aforementioned charges.

Onor about August 28, 1998, J. Burton Hunter, [11, alawyer representing Mr. Robinson

in divorce proceedings, drafted aletter that was addressed to Mr. Hall and copied to, among others, the



Sheiff of Randol ph County and the Honorable John L. Henning, Judge. Intheletter, Mr. Hunter advised
itsrecipientsthat Mr. Robinson was despondent over hispending divorce and had expressed adesreto
takehisown life. Theletter explained that Mr. Robinson wasin need of medica assstancein connection
with his* severebrain disorder” and “chronicdepresson.” Mr. Hunter dso asked Mr. Hall for assstance
in getting helpfor Mr. Robinson. Finally, the letter stated its purposeto dert the circuit court of Mr.
Robinson’s* dangerous situation” and to ask the sheriff “to bedert tothe possibility of suicide” Theredfter,

on September 3, 1998, while still incarcerated in the county jail, Bobby Robinson committed suicide.

On August 9, 1999, thiscivil action wasfiled by the Estate of Bobby J. Robinson,
deceased, by and through hiswidow, TinaMarie Robinson, and hismother, Margaret Robinson, asco-
adminigratrixesof theEdtate (herenafter “theEdate’), againgt the Randol ph County Commission, Sheriff
Paul Brady, and Mr. Hall. The complaint aleged that the defendants had knowledge of Mr. Robinson's
mental condition and therisk that hewould commit suicide, yet they failed to provide him with sufficient

medical treatment and further failed to take appropriate actions to prevent his suicide.

On September 8, 1999, defendant Hall filed amotion to dismiss pursuant to Rule 12(b)(6)
of the West VirginiaRules of Civil Procedure.* A hearing on Mr. Hal’s motion was scheduled for
September 27th, 1999. The Edtatefiled itsoppogtion to Mr. Hall’ smotion todismiss, and atached the
affidavit of Margaret Robinson thereto. Following the September 27th hearing, by order entered

September 30, 1999, Judge Henning granted Mr. Hall’ smotionto dismiss, with prgudice. Intheorder,

'Subsequent to the filing of the complaint, each defendant filed anotice of bonafide
defense, which extended thetimefor filing an answer to thirty days. SeeW. Va R. Civ. P, Rule 12(a).
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Judge Henning simply stated:
TheCourt after congdering the Defendant, Dwight Richard Hall’ sMation
to Dismissand after hearing the arguments of Counsdl, does find the
Defendant Dwight Richard Hall to beimmunefromliability inthisaction

pursuant to West Virginialaw. Inaddition, the Court doesfind thet there
was no duty owed by the Defendant Dwight Richard Hall.

Theresfter, on October 6, 1999, the Edtate filed amotion asking Judge Henning to recuse
himsdf from the proceedings as he had been one of the recipients of the letter regarding Mr. Robinson's
menta hedth and potentiad for suicide. The Edtate dleged that, likethe defendantsin the action, Judge
Henning failed to take any action in response to the letter. Consequently, the Estate asserted, Judge
Henning' spresencein theactionwould taint the proceedingsand biasajury unfairly againg the plantiffs
By subsequent letter dated October 12, 1999, Judge Henning stated that, dthough hedid not agreewith
the Edtate' s reasoning, he would voluntarily recuse himsdlf from thecase. This Court, by adminigrative

order entered October 21, 1999, then assigned Judge Andrew N. Frye, Jr., to preside over the case.

On November 18, 1999, the Randol ph County Commission and Sheriff Paul Bredy filed
their motiontodismiss. Also on November 18, 1999, the Edtatefiled adocument titted “MOTION TO
RECONSIDER,” asking Judge Fryeto reverse JudgeHenning' searlier order dismissng Dwight Hall. A
hearing on the Edtate smoation, and on theremaining defendants motion to dismiss washeld on December
22,1999. During the course of the hearing, counsdl for the Estate acknowledged that its“MOTION TO

RECONSIDER” would betrested asamotion pursuant to Rule 60(b) of theWest VirginiaRulesof Civil



Procedure? Restating themoationinthe context of Rule 60(b), counsd asked that theorder dismissing Mr.
Hall bereversed pursuant to subdivison (6) of therule, which dlowsrdief fromafind judgment or order
for “any other reason judtifying relief from the operation of thejudgment.” At the condusion of the hearing,
Judge Fryeindicated that hewould take both moations, the Edtate' s Rule 60(b) motion and the remaining
defendants mation to dismiss, under advisement and render “awritten answer in gppropriatetime.”

However, by subsequent order entered April 20, 2000, Judge Frye addressed only the defendants motion

2W. Va. R. Civ. P. 60(b) states:

Mistakes; inadvertence; excusable neglect; unavoidable
cause; newly discovered evidence; fraud, etc. -- On motion and
upon suchtermsasarejud, the court may relieveaparty or aparty'slega
representative from afinal judgment, order, or proceeding for the
followingreasons (1) Migtake, inadvertence, surprise, excusableneglect,
or unavoidable cause; (2) newly discovered evidence which by due
diligence could not have been discovered in timeto movefor anew trid
under Rule59(b); (3) fraud (whether heretofore denominated intrindgcor
extring ), misrepresentation, or other misconduct of an adverseparty; (4)
thejudgment isvoid; (5) thejudgment hasbeen satisfied, released, or
discharged, or aprior judgment uponwhichitisbased hasbeen reversed
or otherwisevacated, or itisnolonger eguitablethat thejudgment should
have prospective application; or (6) any other reason justifying
relief from the operation of the judgment. The motion shall be
mede within areasonabletime, and for reasons (1), (2), and (3) not more
than one year after thejudgment, order, or proceeding was entered or
taken. A motion under this subdivision (b) does not affect the
finality of a judgment or suspend its operation. This rule does
not limit the power of acourt to entertain anindependent actiontordieve
aparty from ajudgment, order or proceeding, or to grant satutory relief
in the same action to adefendant not served with a summonsin that
action, or to set asde ajudgment for fraud upon the court. Writs of
coramnobis, coramvohis, petitionsfor renearing, billsof review and bills
inthe nature of abill of review, are abolished, and the procedurefor
obtaining any rdief from ajudgment shdl be by motion asprescribedin
these rules or by an independent action.

(Emphasis added).



to dismiss, granting the same.®

Theregfter, on August 16, 2000, the Edtatefiled apetition for gpped. Initspetition, the
Edaedleged numerousearorsinvolving dl threedefendants. Prior to ord argument, however, theEdae
settled with the County Commissionand the Sheriff. Consequently, only issuesinvolvingMr. Hal remained
for gppdlate determination. On Friday, May 30, 2001, Mr. Hdl filed in this Court amotion to dismiss

asserting that the Estate’ s appeal was untimely.

.
STANDARD OF REVIEW

Before discussing the gppropriate standard for our review, we must addressthe posture
inwhichthiscaseispresented. Thepartiesboth treat thisgpped asoneaisng from adismissa pursuant
to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure. We disagree. We have long held that:

“Only matters contained in the pleading canbe consdered ona

moation to dismissunder Rule 12(b) R.C.P., and if matters outsde the

pleading are presented to the court and are not excluded by it,

the mation should betreated asonefor summeary judgment and disposed

of under Rule56 R.C.P. if thereisno genuineissue asto any materid fact

in connection therewith. . ..” Syllabus Point 4, United Sates Fiddity

& Guaranty Co. v. Eades, 150 W. Va. 238, 144 SE.2d 703 (1965).
Syl. pt. 1, in part, Poling v. Belington Bank, Inc., 207 W. Va. 145, 529 S.E.2d 856 (1999) (Emphasis
added). Similarly, Rule 12(b) itself states:

If, on amotion assarting the defense numbered (6) to digmissfor falure of
the pleading to state aclaim upon which relief can be granted, matters

*We find no order in the record addressing the Estate’ s Rule 60(b) motion.
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outside the pleading are presented to and not excluded by the
court, themotion shall be treated as one for summary judgment and
disposed of as provided in Rule 56, and all parties shall be given
reasonable opportunity to present al materid madepertinenttosucha
motion by Rule 56.

(Emphasis added).

Intheingant case, the Edtate attached an affidavit toitsbrief in oppostiontoMr. Hal's
12(b)(6) mationto dismiss Thedrcuit court’ sorder dismissng Mr. Hall failed to gatethat the court had
excluded the &ffidavit from its congderation. Because the circuit court consdered matters outside the
pleading, its decison must betreated as one for summary judgment pursuant to Rule 56 of the West

Virginia Rules of Civil Procedure.

Having conduded that thedircuit court’ sorder isonefor summary judgment, wenotethet
the standard for our review isdenovo: “*A dircuit court’s entry of summary judgment isreviewed de
novo.” Syllabuspoint 1, Painter v. Peavy, 192 W. Va 189, 451 S.E.2d 755 (1994).” Syl. pt. 1,
Shaffer v. Acme Limestone Co.,, Inc., 206 W. Va 333, 524 S.E.2d 688 (1999). When reviewing a
|ower court’ sdecison regarding summary judgment, we gpply the same stlandard required of the circuit
court. SeeCottrill v. Ranson, 200 W. Va. 691, 695, 490 S.E.2d 778, 782 (1997) (“Wereview a
circuit court' sdecison to grant summary judgment de novo and gpply the same standard for summary
judgment that isto befollowed by the circuit court.” (citing Williamsv. Precision Cail, Inc., 194
W.Va 52,58, 459 S.E.2d 329, 335 (1995)). Inthisregard, we havelong held that “[a] motion for

summary judgment should be granted only when itisclear that thereisno genuineissue of fact to betried



and inquiry concerning thefactsis not desirableto darify the gpplication of thelaw.” Syl. pt. 3, Aetna
Cas. & Qur. Co. v. Federal Ins. Co. of New York, 148 W. Va. 160, 133 SEE.2d 770 (1963). Having

established the proper standard for our review, we proceed with our consideration of this case.

1.
DISCUSSION
A. Motion to Dismiss
Themotion to dismissfiled by Mr. Hall ispotentialy dispositiveof thismatter and,
therefore, must be resolved beforewereach the substantiveissuesraised inthisgpped. Inhismotionto

dismiss, Mr. Hall claimsthat the appeal was not timely filed. We disagree.

Theorder granting summary judgment to Mr. Hall digposad of oneof thepartiestomultiple
party action. Rule 54(b) of the West Virginia Rules of Civil Procedure states:

Judgment upon multiple claims or involving multiple
parties -- When more than onecam for rdief is presented in an action,
whether asaclaim, counterclaim, cross-claim, or third-party clam, or
when multiple partiesareinvolved, the court may direct the entry of
a final judgment as to one or more but fewer than all of the
claims or parties only upon an express determination that
there is no just reason for delay and upon an express direction
for the entry of judgment. In the absence of such determination and
direction, any order or other form of decison, however desgnated, which
adjudicatesfewer than al theclamsor therightsand ligbilitiesof fewer
than al the partiesshd | not terminate the action asto any of thedamsor
parties, and the order or other form of decisonissubject torevision at
any time beforethe entry of judgment adjudicating dl thedamsand the
rights and liabilities of all the parties.

(Emphasis added).



Intheingtant case, thetrid court’ sorder did not include the specific Rule 54(b) language
gating “thereisno just reason for delay.” Likewise, the order failed to expressy direct the entry of
judgment. Wehave previoudy interpreted Rule 54(b) broadly and, instead of requiring that specific
language be contained in an order disposing of fewer than al thedamsor parties, wehave concluded thet
such an order may be gppededif itisdear that it wasintended to beafind order. Inthisregard, weheld
in Syllabus point 2 of Durmv. Heck's, Inc., 184 W. Va. 562, 401 S.E.2d 908 (1991):

Wherean order granting summary judgment to aparty completdy
digposesof any issuesof liability asto that party, the abbsence of language

prescribed by Rule 54(b) of theWest VirginiaRules of Civil Procedure

indicating that “no just reeson for delay” exigsand “directi[ng] . . . entry

of judgment” will not render the order interlocutory and bar apped

provided that this Court can determine from the order that the

trial court’s ruling approximates a final order in its nature

and effect.

(Emphasisadded). Seealso, Syl. pt. 2, Gooch v. West Virginia Dep't of Pub. Safety, 195 W. Va.
357, 465 S.E.2d 628 (1995) (same); Syl. pt. 1, Ssson v. Seneca Mental Health/Mental
Retardation Coundil, Inc., 185W. Va. 33, 404 SE.2d 425 (1991) (same). Becausethe circuit court's
order dismissng Mr. Hal did not contain theexpresslanguage of Rule54(b), itsgpped ability immediady
after entry isdependent upon this Court’ sability to determine, from the order itself, thet it approximated
afind order initsnatureand effect. We havethoroughly consdered the order and are unableto meke such
adetermination. Conssquently, wefind the order wasinterlocutory and not subject to gpped prior to the
entry of thefina order disposing of the entire civil action. See Syl. pt. 6, Riffe v. Armstrong, 197
W. Va 626,477 SE.2d 535 (1996) (“*“Wherean gpped isproperly obtained from an gppedddle decree
ather find or interlocutory, such gpped will bring withit for review dl preceding non-goped able decrees

or orders, fromwhich havearisen any of theerrors complained of in the decree goped ed from, no matter



how long they may have been rendered before the apped wastaken.” Point 2, syllabus, Lioyd v. Kyle,
26 W.Va 534[1885]." Syllabuspoint 5, Sateexrd. Davisv. Iman Mining Co., 144 \W. Va. 46,
106 S.EE.2d 97 (1958)."). Theingant apped wasfiled beforethe expiration of the four month apped
period that followed thefind order terminating theentireaction.* Therefore, itistimely.> Accordingly, we

proceed with our analysis.

“*According to Rule 3(a) of the West Virginia Rules of Appellate Procedure:

Time for petition. -- No petition shall be presented for an
gpped from, or awrit of supersadeasto, any judgment, decree or order,
which shall have been rendered more than four months before such
petitionisfiledin the office of the clerk of the circuit court where the
judgment, decree or order being apped ed was entered, whether the State
beaparty thereto or not; provided, that thejudge of thedrcuit court may
for good cause shown, by order entered of record prior to theexpiration
of such period of four months, extend and re-extend such period, not to
exceed atotd extenson of two months, if arequest for the transcript was
made by the party seeking an gpped or supersedeaswithinthirty days of
the entry of such judgment, decree or order. In appeals from
adminigrative agencies, the petition for gppea shal befiled withinthe
applicable time provided by the statute.

(Emphasis added).

3n hisargument that the Estate’ s petition for gpped was not timely, Mr. Hall correctly
assertsthat aRule 60(b) mation such asthe onefiled by the Estate doesnot toll the period for gpped. See
Syl. pt. 3, Lieving v. Hadley, 188 W. Va. 197, 423 S.E.2d 600 (1992) (“A motion which would
otherwisequdify asaRule59(e) maotion that isnat filed and served within ten days of theentry of judgment
isaRule 60(b) motion regardless of how styled and does not toll the four month appeal period
for appeal to thiscourt.” (emphasis added)); Savage v. Booth, 196 W. Va. 65, 68 n.5, 468 S.E.2d
318, 321 n.5 (1996) (“Rule 59(e) talls the time period for apped, . . . Rule 60(b) doesnot . . . .").
However, becausewe have determined thet theorder dismissing Mr. Hall wasinterlocutory, hisargument
asto Rule 60(b) isirrelevant.



B. Immunity and Duty
Thedrcuit court granted Mr. Hall’ smation to dismiss based uponits concluson thet Mr.
Hall was entitled to immunity and, additionaly, owed no duty to Mr. Robinson. The Estate hasraised
variousargumentswhy thedircuit court erred in granting themotion. Weneed not delveinto the gpedifics
of the partiesargumentsinthisregard, however. Aswe have pointed out, the motion to dismisswas
converted to summary judgment. Assuch, our decision in Fayette County National Bank v. Lilly,
199 W. Va. 349, 484 S.E.2d 232 (1997), controls. In Lilly we held, in Syllabus point 3:
Although our gandard of review for summeary judgment remains
denovo, adrcuit court’ sorder granting summary judgment must set out
factud findingssufficent to permit meaningful gopdlatereview. Andings

of fact, by necessity, includethosefactswhich thecircuit court finds
relevant, determinative of the issues and undisputed.

Judge Henning’ ssummary judgment order doesnot comply with Lilly. Theorder merdy
stsout lega condlusions. It omitsfindingsof fact. Wefind the absence of factua findings particularly
troubling with regpect to the determination of whether or not Mr. Hall owed agpecific duty to the decedent.
Indeed, it may bethat thedrcuit judgewill concludethat additiond factua devel opment isrequired before
aproper summary judgment determination canbemade. SeeW. Va R. Civ. P. 12(b) (directing thet when
a 12(b)(6) motion is converted to summary judgment, “all parties shall be given reasonable

opportunity to present all material made pertinent to such a motion by Rule 56" (emphasis

®The order succinctly stated Judge Henning' s conclusion that the court “ doesfind the
Defendant Dwight Richard Hall to beimmunefrom liahility in thisaction pursuant to West Virginialaw.
In addition, the Court does find that there was no duty owed by the Defendant Dwight Richard Hall.”
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added)).”

V.
CONCLUSION
For the reasons herein explained, we conclude that the instant appeal wastimely.

Moreover, because the final order did not comply with Fayette County National

Bank v. Lilly, we remand the case for additional proceedings not inconsistent with this opinion.

Reversed and Remanded.

’Since Judge Henning has recused himsalf from this case, it will be addressed on remand
by JudgeFrye. Wenote, however, that JudgeFryewill not bebound by therecord that existed at thetime
Judge Henning made hisruling. Onthe contrary, Judge Frye will befreeto take any action that Judge
Henning could havetakenif thecasewereremanded tohiscourt. CfW. Va R. Civ. P.63(“If atany time
after atrid or hearing has been commenced thejudge is unableto proceed, any other judge may procesd
withthemeatter upon certifying familiarity with therecord and determining that the proceedingsinthecase
may be completed without preudiceto theparties Inahearing or trid without ajury, the successor judge
shall at therequest of aparty recall any witnesswhose testimony ismateria and disputed and whois
avallableto testify again without undueburden. The successor judge may aso recal any other witness™);
Syl. pt. 7, Coleman v. Sopher, 201 W. Va. 588, 499 S.E.2d 592 (1997) (“ Generdly, when asuccessor
judgeisproperly assigned pursuant to Rule 63 of theWest VirginiaRules of Civil Procedure, such
successor judge sepsinto the shoes of hisor her predecessor and, when the transcript of the procesdings
Issufficent, may takeany action that such predecessor may properly havetaken, ether upon proper mation
or sua sponte.”).
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