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SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isreviewed denovo.” Syllabus
Point 1, Painter v. Peavy, 192 W.Va. 189, 451 SEE.2d 755 (1994).

2. “* A mationfor summeary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syl. Pt. 3, Aetna Casualty & Surety Co. v. Federal Ins. Co. of N.Y., 148
W.Va. 160, 133 S.E.2d 770 (1963).” Syllabus Point 1, Fayette County Nat. Bank v. Lilly, 199
W.Va. 349, 484 S.E.2d 232 (1997).

3. “ Although our dandard of review for summary judgment remansdenovo, adrcuit
court’ sorder granting summary judgment must st out factud findings sufficient to permit meaningful
aopdlaereview. Fndingsof fact, by necessity, include thosefactswhich the circuit court findsrelevant,
determinative of theissuesand undisputed.” Syllabus Point 3, Fayette County Nat. Bank v. Lilly, 199

W.Va. 349, 484 S.E.2d 232 (1997).



Per Curiam:

Theappdlant, JuneGlover, goped stheMay 24, 2000 order of the Circuit Court of Cabdll
County, West Virginia, which granted summary judgment to the appellee, t. Mary’ s Hospitd of
Huntington, Inc. (3. Mary’'s). The gppellant arguesthat the issue of whether the hospitd may be held
jointly liablefor the medicd mdpractice of Dr. Srous Aryaisaquestion of fact which must be presented
toajury. Wefindthedrcuit court’ ssummary judgment order containsinsufficent findingsof fact regarding
whether ostengble agency can be established through the hospitd’ sadvertising campaign and reverseon

that basis.

FACTS

Charles Glover, now deceased, wasemployed by Appaachian Regiond Hospitd in South
Williamson, Kentucky, for twenty-four yearsand ultimatdly attained thetitleof hospital adminigrator. His
family physcan, Dr. Tuan Chau, treeted him for gpproximately twenty-fiveyears. On October 19, 1994,
Mr. Glover made an gppaintment with Dr. Chau because hewas experiencing increesaingly intensesomech

pain.

Mr. Glover was subjected to testing which showed blood in hisstool and an abnormally

high white blood cdll count. After admitting Mr. Glover to Appa achian Regiond Hospitd, Dr. Chau
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referred hispatienttoagesroenteralogi, Dr. William Cunningham of Huntington Internd MedicineGroup,
to undergo an endoscopy at St. Mary’ sHospital in Huntington, West Virginia. Dr. Chau madethe
admisson arrangementsand June Glover trangported her husband to Huntington by car on October 19,

1994. Dr. Cunningham was the attending/admitting physician.

On October 20, 1994, Dr. Cunningham performed a colonoscopy on Mr. Glover and
discovered atumor in hiscolon. Thedoctor later advised Mr. Glover the tumor was maignant. Dr.
Cunningham told June Glover her husband suffered from acanceroustumor in hiscolon and needed
surgery. Mr. Glover was4ill under the effects of sedation a thet time. Mr. Glover later gave depodtion
testimony stating he had no clear recollection of anything that occurred between thetime he had this

discussion with the doctor and early December 1994 when he awoke from a comatose-like state.

Dr. Cunningham discussed surgeonswith June Glover; she stated that she had no
preference and told the doctor to choose onewho would do agood job. Dr. Cunningham referred Mr.
Glover to Dr. SrousAryawho performed acolonresection. Following surgery, Mr. Glover developed
anischemic colon. A second operation was performed.* Further complication arose. By October 30,
1994, the consent forms acknowledge thet the patient * cannot Sgn” and the forms Sgned thereefter bear

hiswife ssgnature. Mr. Glover’ sgdlbladder became gangrenousand had to beremoved. Hesuffered

The colon resection was performed on October 21, 1994. Thiswasfollowed by asecond
surgical procedure on October 28, 1994.



fromkidney falureandwasplaced on didyss. He devel oped breathing problemsand wasplacedona
ventilator.

Charles Glover eventudly recovered from these complications and was discharged from
the hospital on January 19, 1995. Hissubsequent death on November 15, 1998 followed adiagnossof

metastatic cancer.

Charlesand June Glover filed apersond injury actionagaing . Mary' sand Dr. Aryaon
October 11, 1996. Theagppelleesresponded and discovery commenced. However, thelitigation was
gayed dueto bankruptcy proceedingswhichwere progressing in Franklin County, Ohio, by Dr. Arya's
insurance carrier, P.I.LE. Mutud Insurance Company. Further delay resulted from therecusd of Judge
Cummingsto whom the case had been trandferred from the docket of Judge Ferguson. After Mr. Glover’s
desth, June Glover, asexecutrix of the estate of Charles Glover, subgtituted for CharlesGlover. The
origind complaint was amended to dlege an additiona cause of action, wrongful desth. Theamended

complaint was filed on February 29, 2000.

On March 22, 2000, S. Mary’ sfiled amotion for summary judgment, dleging that no
expert tesimony wasoffered to demongratethe caregiventhedecedent by St. Mary’ swasnegligent. The
circuit court agreed, stating that

Theplaintiff has no expert witnes(es) who will offer opinionscriticd of thecare

recaived by CharlesGlover on behdf of . Mary's. Pantiff’ ssoleliability expert

witness Dr. Walter Kdltun, hasno aitidsmsof thenurang 4f at . Mary’s He

wasgiven severd opportunitiesin hisdiscovery depostionto offer opinionscritical
of S. Mary’sand did not. He hastedtified thet hewill only be offering testimony,
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to areasonable degree of medical probability regarding the carereceived by
Charles Glover from defendant Sirous Ayra, M.D.

Theorder further satesthat “[p]laintiff hasfalled to producethe requiste expert tesimony and failled to
edablishaprimafadecaseof direct ligbility asto . Mary' d]” andthat “[t]hereisnobasisinlaw or fact
to establish that Srous Arya, M.D., wasthe ogengble agent of . Mary’ sHospitd[.]” The court findly
determined there was not sufficient evidencefor areasonablejury to find in theappel lant’ sfavor and
granted summary judgment infavor of the hospital on May 24, 2000. The gppellant gppeasfrom this

order.

Ongpped,, the gppelant contendsaquestion of fact exigsasto whether &. Mary’ smay
behedjointly ligblefor themapracticeof Dr. Arya. She submitsthisisso becausethe hospitd hed itsdlf
out asaprovider of servicesrequired by Mr. Glover and West Virginiarecognizesvicariousligbility of
hospitalsfor physidanswho provide sarvicesin ther fadilitieswhen the hospitals hold themsdves out as
aprovider of thesesarvices: Therefore, saysthe gppdlant, the court erred in dismissing theliability of the
hospita asamatter of law. The hospital submitsthat no emerging theory of law was presented by the
gppdlant nor doesoneexig which, under thefactsof thiscase, warrants an expangon of ogtengblelighility.
Insupport of thisargument, St. Mary’ soffersfactswhich show that the hospital played noroleinthe
selection or acceptance of Dr. Arya as the decedent’ s surgeon.

.

STANDARD OF REVIEW



“A drcuit court’ sentry of summary judgment isreviewed denovo.” Syllabus Point 1,
Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994). Moreover, “*‘[a motion for summary
judgment should be granted only when it isdear that thereisno genuineissue of fact to betried and inquiry
concerning thefactsisnot desrableto darify the gpplication of thelaw.” Syl. Pt. 3, Aetna Casualty &
SQurety Co. v. Federal Ins. Co. of N.Y., 148 W.Va. 160, 133 SE.2d 770 (1963).” SyllabusPoint 1,
Fayette County Nat. Bank v. Lilly, 199 W.Va. 349, 484 S.E.2d 232 (1997). Thismeansthat “[t]he
essence of theinquiry the court must makeis ‘whether the evidence presentsa sufficient disagreement to
require submisson to ajury or whether it is so one-gded that one party mugt prevall asametter of law.”
Williamsv. Precison Coail, Inc., 194 W.Va. 52, 61, 459 S.E.2d 329, 338 (1995) (quoting Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 251-52, 106 S.Ct. 2505, 2512, 91 L .Ed.2d 202, 214 (1986)).

DISCUSSION

In her amended complaint, the appellant dlegesthat “ Defendants[St. Mary’ sand Dr.
Arya], solely andin concert, owed [her husband] aduty of carefromwhichthey negligently deviatedin
their pre-operdive care, inthesurgicd procedures performed on himand intheir post-operative care, and
thesedeviaionsresulted in parmanentinjury tohim.” - In her reponseto the hogpitd’ smotion for summeary
judgment, June Glover stated thet shewas confident the haspital would fulfill itsduty to her husband based,

In part, on the extensive advertising campaign St. Mary’ s displayed. She specifically stated that:



shetrusted St. Mary’ swould not alow [Dr. Aryaand the other doctorswho
provided servicesto Charles Glover] totreat her husband unlessit had verified
their competenceto doit. Her belief grew in part from the kindness and concern
evidence[d] by thenursesand nunsof . Mary’s. Theconcernthey exhibitedled
her tobdievethat theimagewhichthehospita projected throughtheir advertisng
of full service family care was areliable one.

Sheattached an affidavit to her response wherein she stated that during the time her
hushand wasin the haspital shewas comforted by the kindness shown to her hushand and hersdlf by the
nursesand other membersof the St Mary’ shospitd daff. She dated that the Saff led her to beieve*they
weretaking care of everything and wedid not havetoworry.” She stated that shereceived thissame
impresson from the* Hedthy Monday” advertiang srieswhich shesaw “dmog every timel watched the

news’ and from reading the local newspaper.

Also atached to the gppel lant’ sresponse was avideotape which shows examplesof the
“Hedlthy Monday” advertising campaign the hospital conducted ontelevison for severa years. The
campaign covered awiderangeof illnesses and hedth issuesincd uding the prevention and trestment of
breast cancer and prostate cancer. Theformat of each* Hedthy Monday” commercid isessentidly the
same. A doctor, nurse, or technician from the gppropriate department of the hospital explainsthe hedth
issuewhichisthefocusof thecommercid. Thehedth careprovider then discussespotentid preventive
measurestheviewersmay bewd|-advised to heed and treetment for theillness. Each commercid ends
with anannouncement thet alocal televison Sation and thehospita areregpongblefor theadvertisement.

St. Mary’slogo is then projected on the screen.



The“Hedthy Monday” campagnisaso published regularly in Huntington newspapers.
Onceagan, theSt. Mary’ sHospitd logo isprominently located on each advertisement. Thecampaign
stresses that the hospital contains nationally recognized regional heart and cancer centers. The
advertisementslist the names of doctorsand other medical professiona swho perform specific surgica
techniquesand other tasksinthehospitd. Each advertisement in the series discusses apotentid hedlth
problemand providesanin-depth explanation of medica assganceoffered by thehospital and onceagain
affirmsthat the“page[ig] brought toyou by St. Mary’ sHospitd.” Thegppellant doesnot dlegethat S
Mary’ s advertised on billboards, however, we note that some hospital s attempt to draw business by
disolaying photographs of physciansand surgeonswho practicein thar facility on billboards advertiang

the hospital.

Theappelant Satesthat theimage . Mary’ sprojectsof itself through itsadvertising
campaignisthat of afull-service hospita which is prepared to address amultitude of patient needs,
including those of acancer patient. She gatesthat she believed she could rely on the hospital to accept
responghility for the qudlity of care her husband recaived based, in part at leedt, on theimage the hospital

chose to project through this advertising campaign.

In conjunction with this issue, we note that:

Modern hospitalshave spent billions of dallarson marketing to nurturethe
imagethat they arefull-care modern hedlth facilities. Billboards, television
commercidsand newspaper advertisementstell the public to look toitslocal
hospital for every manner of care, from the critical surgery and life-support
required by amgjor accident to theminor tissuerepairsresulting from afriendly
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gameof softbdl. Theseefforts have helped bring the hospitalsvastly incressed
revenue, anew rolein daly hedth care and, ironicaly, aheghtened exposureto
lawsuitg] ]
Steven R. Owens, Pamperin v. Trinity Memorial Hospital and the Evolution of Hospital
Liability: Wisconsin Adopts Apparent Agency, 1990 Wis. L. Rev. 1129, 1129 (1990). Also,
Onewho representsthat another ishisservant or other agent and thereby causes
athird person judtifiably to rely upon the care or skill of such gpparent agent is
subject toliahility to the third person for harm caused by thelack of careor kil
of the one appearing to be a servant or other agent asif he were such.

Restatement (Second) of Agency § 267 (1958).

The circuit judge had the appellant’ s alegations of reliance based on the advertising
campaign before him. Neverthdess, the court’ssummary judgment order isdevoid of findings of fact
regardingtheGlovers rdiance onthehospitd’ sadvertisng campaign. Wedo notknow if thejudgeeven
cond dered thisinformation when he determined Dr. Aryawasnot the ostens ble agent of the hospitd and
S. May' scould nat, therefore, behddliablefor the doctor’ snegligence. ThisCourt previoudy Sated,
“ Although our standard of review for summary judgment remainsdenovo, acircuit court’ sorder granting
summary judgment must st out factud findings sufficient to permit meaningful gopdlatereview. FHndings
of fact, by necessity, indude those factswhich the circuit court finds rdevant, determinative of theissues
and undisputed.” Syllabus Point 3, Fayette County Nat. Bank v. Lilly, 199 W.Va. 349, 484 SE.2d

232 (1997).



Because the summary judgment order failsto st forth any findings of fact regarding this
Issue, we reverse and remand this case for thorough eva uation of whether ostensible agency can be
established through the hospital’ s extensive advertising campaign.

Reversed and Remanded.



