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SYLLABUSBY THE COURT

1. “Inreviewing chalengesto thefindingsand conclusonsof thecircuit court, we
gpply atwo-prong deferentid standard of review. Wereview thefind order and the ultimate digoodtion
under an abuse of discretion andard, andwereview the circuit court’ sunderlying factud findings under
aclearly erroneous standard. Questionsof law are subject to adenovo review.” Syllabuspoint 2,

Walker v. West Virginia Ethics Commission, 201 W. Va. 108, 492 S.E.2d 167 (1997).

2. “Wheretheissueon an gpped fromthedrcuit courtisdearly aquestion of law or
involving an interpretation of astatute, we apply ade novo standard of review.” Syllabuspoint 1,

Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

3. “Lawsimposng alicenseor tax aredrictly congtrued and when thereisdoubt as
to the meaning of such lawsthey are congtrued in favor of the taxpayer and againgt the State” Syllabus

point 1, Sate ex rel. Lambert v. Carman, 145 W. Va. 635, 116 S.E.2d 265 (1960).

4. Theprivilegetax levied upon hedth caresarvices providersthrough W. Va Code

§11-13A-3(1997) (Repl. Vol. 1999) doesnot apply to“ casemanagement sarvices’ supplied pursuant

to the Aged/Disabled Home and Community-Based Services Waiver Program.

5. “Homemaker services’ provided pursuant to the Aged/Disabled Home and



Community-Basad Services Waiver Program are not subject to the hedlth care providers privilege tax

levied by W. Va. Code § 11-13A-3 (1997) (Repl. VVol. 1999).

6. “Until the gatutory mechaniams st forth in the Adminigtrative Procedures Act for
the promulgation of an agency rule are complied with, any resolution of aregulatory agency governed by
the Act remainsanullity providing no onewith aclear legd right tojudicid relief.” Syllabuspoint 1,

Wheeling Barber College v. Roush, 174 W. Va. 43, 321 S.E.2d 694 (1984).



Davis, Justice:

The appellant herein, and defendant below, the Honorable Joseph M. Palmer, Tax
Commissioner for the State of West Virginia[hereinafter referred to as“the Commissioner” or
“Commissoner PaAmer”], appealsfrom an order entered February 18, 2000, by the Circuit Court of
KanawhaCounty. Inthat order, thedircuit court enjoined the Commissoner from enforcing the privilege
tax gpplicableto providersof hedth care sarvices, W. Va Code 8 11-13A-3 (1997) (Repl. Vol. 1999),
againg thegppelleesherein, and plaintiffsbelow, The Coordinating Coundil for Independent Living, Inc.,
etal.'[hereinafter collectively referred to as* the appellees” or “ Coordinating Council”], finding that the
datutory languagewastoo ambiguousto determinewhether the homemaker and casemanagement services
provided by the appelleeswere within the scope of the health care services contemplated by the Satute.
On gpped to thisCourt, the Commissoner assgnseror to thedreuit court’ sruling and requeststhat it be

reversed.

Uponareview of theparties arguments, the record submitted for gppellate consderation,
and the pertinent authorities, we areinclined to agree with the circuit court’ sruling. We concludethat,

absent further darification from the Legidature, neither the satutory language employedin W. Va Code

The organizations named as appelleesherein, and plaintiffsbelow, aredl providers of
health care services pursuant to the Aged/Disabled Home and Community-Based ServicesWaiver
Program, whichisadministered by West VirginiaMedicaid. For further discussion of thedetallsof this
Waiver Program, see Section |, infra. Thaose organizations participating as gppeleesto theindant apped
include The Coordinating Council for Independent Living, Inc.; Pro Careers, Inc.; Alternate Care, Inc.;
American Homecare Sarvices, Inc.; Braey and Thompson, Inc.; Catholic Community Services, Inc.;
Hedlth ConaultantsPlus, Inc.; Mountain State Home Hedlth Care, Inc.; Wyoming County Opportunity
Workshop, Inc.; and Companion Care Corporation.
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§11-13A-3(1997) (Repl. Vol. 1999) nor that st forthin W. Va Code§ 11-13A-2(d)(2) (1995) (Re.
Vol. 1999) rendersthe hedlth care services provider tax applicable to those homemaker and/or case
management servicessupplied by the gppe lees pursuant to the A ged/Disabled Home and Community-
Basad SarvicesWalver Program. Furthermore, we concur with the dircuit court’ s determingtion thet the
Commissone’ satempt to enforcethistax, after faling to do so for nearly five yearsfrom the date of its
inception, by issuing aletter informing affected taxpayers of their resultant tax ligbility amounted to an
impermissiblerulein contravention of the mandates of the Adminigrative Procedures Act, W. Va Code
8§ 29A-1-1, et s2q., and W. Va. Code § 29A-3-1, et seg. Accordingly, we affirm the February 18,

2000, decision of the Circuit Court of Kanawha County.

l.
FACTUAL AND PROCEDURAL HISTORY
Inthe State of West Virginia, personswho aredderly or dissbled are often provided home
hedth srvicesasan dterndiveto resdentid care provided by anurang homeor other hedth carefadility.
Tofadlitatetheprovisonof thesesarvices West VirginiaMedicaid adminigersthe Aged/Dissbled Home
and Community-Based Services Waiver Program [hereinafter the“ A/D Waiver Program”],2which pays
for the provison of such home-basad servicesfor thoseindividuaswho satisfy the requisite digibility

criteria TheProgramisfunded by both West Virginiaand federa funds: for every $1.00 provided by the

“Thisprogramisaso referred to asthe Title X1X Waiver Program duetoitslocationin
TitleXIX of the Socia Security Act, whichtitleconcerns® Grantsto Statesfor Medica Assistance
Programs’. See generally 42 U.S.C. § 1396, et seq.
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Sate, thefederd government contributes $3.00, i.e,, thefederd government rembursesthe State for 75%
of the cost to provide A/D Waiver Program services. Seegenerally 42 U.S.C. 8§ 1396, et seg. In
order to generate the State' s contributory amount, the Legidature, in 1993, adopted a privilege tax
applicableto hedth care sarvices® W. Va Code § 11-13A-3(a) (1997) (Repl. Val. 1999). The pertinent
language directs:
(a) Imposition of tax. --- Upon every person exercising the
privilege of engaging or continuingwithinthisgete. . . inthebusness of
furnishing certain hedlth care services, thereishereby levied and shdll be
collected from every person exercigng such privilegean annud privilege
tax.
(b) Rate and measure of tax. --- The tax imposed in
subsection () of thissection shdl befive percent of thegrossvaueof . ..
the hedth care service provided, as shown by the grossincome derived
fromthe. .. furnishing thereof by . . . the provider of the health care
service, except as otherwise provided in thisarticle. . . .

W. Va Code § 11-13A-3.

Theingant controversy concamnsthe ddfinition of “hedth caresarvices’ referenced in 8 11-
13A-3(a) and whether the services provided by the appelless are subject to this privilegetax. Pursuant
toW. Va. Code § 11-13A-3(c), “theterm ‘ certain health care services means, and islimited to,
behaviord hedlth servicesand community careservices” “Community caresarvices’ isfurther defined as
“home and community care sarvicesfurnished by aprovider pursuant to anindividua plan of care, which

adsnindudessnior dtizensgroupsthat provide such sarvices, but doesnat indude sarvices of home hedith

*Thistax aso appliesto cod, limestone, and sandstone extraction. SeeW. Va. Code
§ 11-13A-3(a) (1997) (Repl. Vol. 1999).



agencies” W.Va Code§11-13A-2(d)(2) (1995) (Repl. Vol. 1999). Therecord before usindicates
that, from theimposition of thistax in 1993 until 1998, entities such asthe appdless*werenot required to
pay thistax and, infact, refunds were issued to those organizations that had neverthel essrendered
payment.® In 1998, however, the Sate Tax Commissioner determined that the appeleeswerewithinthe

rubric of those hedth care sarvices providers contemplated by W. Va Code 8§ 11-13A-3, and issued a

*Appearing asamici curiaein this proceeding are numerous senior citizens groups
representing eech of the Sate sfifty-fivecounties. Thefull rogter of amid curiaeindudes Barbour County
Senior Center; Berkley Senior Services, Boone County Community Organization; Braxton County Senior
Citizen Center; Brooke County Committee on Aging; Cabel Huntington Multipurpose Senior Center;
Cdhoun County Committeeon Aging; Clay County Devd opment Corporation; Dodaridge County Senior
Citizen Center; Fayette County Committeeon Aging; Coundil of Senior Citizensof Gilmer County; Grant
County Commissonon Aging; Greenbrier County Committeeon Aging; Hampshire County Committee
on Aging; Committeefor Hancock County Senior Citizens, Hardy County Committee on Aging; Harrison
County Senior Citizens, Jackson County Commisson on Aging; Jefferson County Council on Aging,;
KanawhaVadley Senior Services, Lewis County Senior Citizens Center; Lincoln County Opportunity
Company; Pridein Logan County; Marion County Senior Citizens Marshdl County Committeeon Aging;
Mason County Action Group; McDowd | County Commisson on Aging; Mercer County Commissonon
Aging; Agingand Family Sarvicesof Minerd County; Mingo County Senior CitizensProgram; The Senior
Monogdians, MonroeCounty Coundl on Aging; Senior Life Servicesof Morgan County; NicholasCounty
Community Action; Upper OhioVdley; Pendleton County Committee on Aging; Pleasants County
Committeeon Aging; Pocahontas County Senior Program; Preston County Senior Citizens Putnam Aging
Program; Rdagh County Commisson on Aging; The Committeeon Aging for Randolph County; Ritchie
County Integrated Family Services, Roane County Commission on Aging; Summers County Council on
Aging; Taylor County Senior Citizens, Tucker County Senior Citizens, County of Senior Tyler Countians,
Upshur County Senior Citizens Opportunity Center; Wayne County Community Services Organization;
Webster County Commission of Senior Citizens, Wetzel County Committee on Aging; Wirt County
Committeeon Aging; Wood County Senior CitizensAssodation; and Wyoming County Coundl on Aging.
These entities are public, non-profit organi zations which provide persona care and community care
services, as well as services pursuant to the Title X1X Waiver Program. See supra note 2.

Antheir memorandum before this Court, thevariousamidi curiae daim that they, too, have
been found to be exempt from the health care providerstax, refunded sums previously paid, and
subsequently subjected thereto much like the appellees presently before this Court.
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|etter to affected taxpayerslevying thetax thereon.® Shortly theresfter, on August 24, 1998, the plaintiffs

bel ow and gppellees herein consolidated their objections and filed the ingant proceeding inthe Circuit

® n the aforementioned | etter, dated March 3, 1998, James E. Dixon, Director of the
Department of Tax and Revenue sComplianceDivigon, informed plaintiff below and appdlant herein Pro
Careers, Inc., in pertinent part, that

[t] here hasbeen some confusion about thetaxability of many of
the services provided by community care providers (induding Medicad
Title XIX sarvice providers) that are non-medical in nature, such aslight
housekeeping, hygienerdated activities, and food preparation by aides.
In the padt, these type{s] of services have been trested as not taxable.
Only the medical type services of these providers had been taxed.
NOTE: Beginning on a prospective basison April 1, 1998 all
servicesrendered pursuant to a plan of care, including non-
medical services, provided by community care providersand
Medicaid Title XIX service providers, will be treated as
taxable. The servicesthat fall within the broad-based health
care provider tax, such as nursing services or therapy
services may still bereported under the health care provider
tax. . ..

To summarize, al gross rece ptsfrom servicesrendered by
Medicaid Waiver Title XIX Service providers and Community Care
providers pursuant to adoctor’ splan of care, incdluding medica and non-
medical services, are taxable. . . .

A few providers have been paying ontheir non-medical type
services. Upon application, arefund or credit will be given for any
severance or business privilegetax paid on non-medical type services
rendered before April 1, 1998.

Fease. . . comply with the changein taxation with thefiling of the
tax return for the period beginning April 1, 1998. . . .
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Court of Kanawha County challenging the tax’ s applicability.

Following thetaking of discovery, and ahearing on this métter, the circuit court rendered
itsdecison by order entered February 18, 2000. Indeciding thiscase, the court first found, in part, thet

Faintiffs[appelees] areMedicaid Title X1X Aged and Dissbled
Waiver providers of either homemaker services or case management
services.

All Title XIX Waiver Servicesmust beddivered pursuanttoan
individua [g¢c] plan of carein order to bereimbursable. Consequently,
al savicesddivered by dl Plantiffs[gppelees] areddivered pursuant to
anindividuaized plan of care desgned for the particular client being
served.

Medicaid dollars are expended to reimburse, inter alia,
providersof case management and homemaker services pursuant tothe
Aged/Disabled Homeand Community-Basad SarvicesWaiver Program.

Theservicesrendered by Plaintiffs[appellees], totheextent that
they arerendered to Medicaid-digibleindividuds, arerembursed by the
StateMedicaid Program, and wereso rembursed when SB. 2[W. Va
Code § 11-13A-3] was passed.

Homemaker servicesindudelight housekesping, hygienerd ated
activities, and food preparation by ades and other forms of non-medica
or non-health related personal care. . . .1

Intheir briefson gpped,, the parties characterizethe homemaker sarvices provided by the
aopdlesssomewnhat differently thanthedircuit court’ sinterpretation thereof. The Commissoner suggests
that homemaker sarvicesindudethefallowing tasks: asssting with dressing, bething, persond hygiene, and
med preparation and feeding; performing essantia errands, such asshopping for groceriesand medications;
changing colostomy bags; providing limited wound care and nontechnical assi stancewith medical
equipment; and monitoring range of motion. In addition, the Commissoner contendstha, if theindividud
sarvice provider possesses gpedidized medicd training, such savicesdso indudethe parformance of more
detailed hedth carefunctions. By contrast, the gppelleesing st that the homemaker serviceswhich they

(continued...)



Case management services, as provided by the Plaintiffs
[appellees], include the development of aplan of carefor Medicaid
eligible clients by registered nurses and case managers.

(Paragraph numbers omitted; footnote added). The circuit court then

DECLARE[D] that the West VirginiaMedicad Provider Tax, W. Va.
Code 8§ 11-13A-1, et seqg., does not apply to Plaintiffs [appellees).

Th[e] Court FURTHER DECLARE[D] that the definition
contained in W. Va. Code § 11-13A-2(d)(2) is so unclear and
ambiguousonitsfacethat it isimpossibleto determinewhether or not the
Plaintiffs [appellees] are subject to the provisions of the Medicaid
Provider Tax.

Th[€e] Court ORDERJ[ED] that the State Tax Commissioner is
hereby ENJOINED from enforcing theMedicaid Provider Tax againd the
Fantiffs[gopeless], insofar asthey provide homemeaker servicesunless
and until suchtimeasthe L egidature anendsthe datute or the State Tax
Commissoner properly promulgatesalegidaiverulein suchamanner thet
makesdear any legidativeintent that homemaker savicesprovided by the
Plaintiffs [appellees] are subject to the Medicaid Provider Tax.

Th[e] Court FURTHER ORDER[ED] that the State Tax
Commissioner ishereby ENJOINED from enforcing theMedicaid
Provider Tax againd theFlantiffs[gopelecs, insofar asthey provide case
management sarvices, unlessand until suchtimeasthe Legidatureamends
the gatutein such amanner that makesdear any legidativeintent thet the
Plaintiffs [appellees] are subject to the Medicaid Provider Tax.

Th[e] Court further ORDER[ED] that [the] State Tax
Commissioner’ sattemptsto gpply thetax to the Plaintiffs[appellees] by
meansof animproperly promulgated ruleviolatethe Administrative
Procedures Act, W. Va. Code 8§ 29A-1-1, et seq., and are void.

From these rulings, the Tax Commissioner appeals to this Court.

’(...continued)
provide are generally non-medical in nature.



.
STANDARD OF REVIEW

Onapped tothisCourt, the Commissoner chalengesthe correctnessof thedircuit court’s

interpretation of the governing statutory law and its resolution of associated legal questions. Generally
[i]nreviewing chalengesto thefindingsand conclusonsof the

circuit court, we apply atwo-prong deferentia standard of review. We

review thefina order and the ultimate disposition under an abuse of

discretion sandard, and wereview thecircuit court’ sunderlying factud

findingsunder aclearly erronecusstandard. Questionsof law aresubject

to ade novo review.
Syl. pt. 2, Walker v. West Virginia Ethics Comm'n, 201 W. Va. 108, 492 S.E.2d 167 (1997). Of
particular relevance to theingtant proceeding, “[w]here the issue on an gpped from the circuit court is
clearly aquestion of law or involving an interpretation of astatute, we apply ade novo standard of
review.” Syl. pt. 1, Chrystal RM. v. CharlieA.L., 194W. Va 138, 459 SE.2d 415 (1995). Accord
Syl. pt. 1, Appalachian Power Co. v. Sate Tax Dep't of West Virginia, 195 W. Va. 573, 466
S.E.2d 424 (1995) (“Interpreting astatute or an administrative rule or regulation presentsapurdy legd

guestion subject to de novo review.”). With these standardsin mind, we proceed to consider the

Commissioner’ s assignments of error.

[1.
DISCUSSION
TheCommissioner assignserror tothecircuit court’ sruling which found the hedth care

sarvicesprovider tax containedinW. Va Code 8 11-13A-3(1997) (Repl. Vol. 1999) to beingpplicable



to the homemaker and case management sarvices supplied by the gppelees. In short, the Commissoner
contendsthat thecircuit court erroneoudy interpreted the tax Satutesat issue herein andimproperly found

that the Administrative Procedures Act precluded the Commissioner’ s attempts to enforce such tax.?

A. Applicability of West Virginia Code § 11-13A-3

The Commissone’ sfirg contention isthat the arcuit court erroneoudy conduded thet the
provisonsof W. Va Code § 11-13A-3 were too ambiguousto permit the Commissoner tolevy thehedth
caresarvicestax onthegppelees provison of homemaker and casemanagement services. Centra toa
resolution of thisassgnment of error isthe statute at the heart of thisassigned error. Inreevant part,
W. Va Code § 11-13A-3(a) (1997) (Repl. Val. 1999) directsthat “[u] pon every person exercisng the
privilegeof engaging or continuing withinthisgtate. . . inthebusiness of furnishing certain health care
services, thereishereby levied and shdl be collected from every person exercisng such privilegean
annual privilegetax.” (Emphasisadded). The question pertinent to this apped, then, iswhether the
homemaker and case management sarvicessupplied by thegppelessare“ hedth caresarvices’ withinthe

contemplation of the statute.

Wheninterpreting alegidatively created law, wetypicdly afford the satuteacondruction

that isconagent with the Legidaure sintent. “Theprimary object in condruing adauteisto ascertain and

#At thisjuncture, wewish to recognizethe appearance of thevariousamici curiaeinthis
aoped. Weagppreciaether contribution to theingtant procesding and will consder their arguments. For
acomplete listing of organizations appearing as amici curiae herein see supra note 4.
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giveeffect to theintent of the Legidature.” Syl. pt. 1, Smith v. Sate Workmen's Compensation
Comm'r, 159 W. Va. 108, 219 S.E.2d 361 (1975). “A statutory provision which is clear and
unambiguousand plainly expressesthelegidativeintent will not beinterpreted by the courtsbut will be
givenfull forceand effect.” Syl. pt. 2, Satev. Epperly, 135W. Va 877,65 SE.2d 488 (1951). On
the other hand, “[a] statute that isambiguous must be construed beforeit can be gpplied.” Syl. pt. 1,
Farley v. Buckalew, 186 W. Va. 693, 414 S E.2d 454 (1992). Seealso Syl. pt. 1, in part, Ohio
County Comm' nv. Manchin, 171 W. Va 552, 301 S.E.2d 183 (1983) (“ Judicial interpretation of a

statute is warranted only if the statute isambiguous. . . .").

Where, however, thestatuteto beinterpreted concernstaxation, we usudly congtruethe
tax law inamanner that isfavorable to the subject taxpayer. “Lawsimposng alicenseor tax aredrictly
construed and when there is doubt as to the meaning of such lawsthey are construed in favor of the
taxpayer and against the State.” Syl. pt. 1, Sateexrd. Lambert v. Carman, 145W. Va. 635, 116
S.E.2d 265 (1960). Accord Syl. pt. 2, Baton Coal Co. v. Battle, 151 W. Va. 519, 153 S.E.2d 522
(1967) (“Asagenerd rule, datutesimpos ng taxesare congtrued Strictly againgt thetaxing authority and
liberaly in favor of thetaxpayer.”). Cf. Syl. pt. 1, Calhoun County Assessor v. Consolidated Gas
Qupply Corp., 178 W. Va 230, 358 SE.2d 791 (1987) (* Statutesgoverning theimposition of taxesare
generaly congtrued againgt the government and infavor of thetaxpayer. However, satutesestablishing
administrative procedures for collection and assessment of taxes will be construed in favor of the

government.”).
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Thetax datute at issue herein, W. Va. Code 8 11-13A-3(a), directsthat the hedth care
sarvices provider tax gppliesto” certain hedth caresarvices” (Emphasisadded). AstheLegidaurehes
provided no specific definition of theword “certain,” we must resort to the commonly accepted usage of
thisterm. “In the alosence of any spedific indication to the contrary, words used in agtatute will be given
their common, ordinary and accepted meaning.” Syl. pt. 3, in part, Ohio Cellular RA Ltd. P’ shipv.
Board of Pub. Works of West Virginia, 198 W. Va. 416, 481 S.E.2d 722 (1996) (internal quotations
and citations omitted).’ Typicaly, “certain” refersto something that is*“of aspecific but unspecified
character, quantity, or degree,” i.e., “particular”. Webster’sNinth New Collegiate Dictionary 222
(1983).”° Thus, itisclearthat W. Va. Code § 11-13A-3(a) doesnot intend to tax all hedlth care services

but only particular ones. Assuch, “‘[i]nclusio unius est exclusio alterius,” the expression that
‘oneistheexcluson of theothers’ hasforceinthiscase. Thisdoctrineinforms courtsto exclude from
operation those items not included in the list of eementsthat are given effect expresdy by statutory
language.” Sateexrd. Roy Allen S v. Sone, 196 W. Va 624, 630 n.11, 474 SE.2d 554, 560 n.11

(1996).

°Accord Syl. pt. 4, State v. General Daniel Morgan Post No. 548, V.F.W., 144
W.Va 137,107 SE.2d 353 (1959) (“ Generdly thewordsof agtatuteareto begiventher ordinary and
familiar sgnificance and meaning, and regard isto be had for their general and proper use”); Syl. pt. 1,
Minersin Gen. Group v. Hix, 123 W. Va. 637, 17 S.E.2d 810 (1941) (“In the absence of any
definition of theintended meaning of words or termsused in alegidative enactment, they will, inthe
Interpretation of the act, be given their common, ordinary and acoepted meaning in the connection inwhich
they are used.”), overruled on other grounds by Lee-Norse Co. v. Rutledge, 170 W. Va. 162,
291 S.E.2d 477 (1982).

Accord || Oxford English Dictionary 234 (1970) (construing “certain” asan adjective
“[u]sed to definethingswhich themind definitdy individudizes or particularizesfrom thegenerd mass but
whichmay beleft without further identificationin description”); Random House Webster' sUnabridged
Dictionary 339 (2d ed. 1998) (defining “certain” as “definite or particular, but not named or specified”
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Toasag with the determingtion of which hedlth care savices are, indead, taxable, werefer
to the gatutory language which additiondly providesthat “‘ certain hedth care services means, andis
limited to, behaviord hedlth servicesand community careservices” W.Va Code811-13A-3(c). The
accompanying definitiona section providesfurther guidanceto our inquiry. W. Va Code § 11-13A-2
(1995) (Repl. Val. 1999), which contains definitions for the“ Severance and Busness Privilege Tax Act
of 1993, see W. Va. Code § 11-13A-1 (1993) (Repl. Vol. 1999), mandates, in subsection (a), that

[w]henusad inthisarticle, or in the adminidration of thisarticle,

the terms defined in subsection . . . (d) of this section shal havethe

meaningsascribed to them by thissection, unlessadifferent meaningis

clearly required by the context in which thetermisused, or by specific

definition.

Subsection (d) of § 11-13A-2 definesboth “ behaviord hedth services,” which arenot at issuein this
proceeding,™ and “ community caresarvices’; no definitionisprovided specificaly for “ case management
savices’ or“homemaker sarvices'. “ Community caresarvices meanshomeand community caresarvices
furnished by aprovider pursuant to anindividud plan of care, which dso includes senior citizens groups
that provide such services, but does not include services of homehedth agencies” W. Va Code 8 11-

13A-2(d)(2).

Applying these definitionsto the facts of the case sub judice, we are troubled by the lack
of darity asto the precise nature of “community caresarvices” Theonly guidancethe purported definition

givestoour andydsistoingruct that (1) such servicesare homeand community care servicesprovided

"SeeW. Va. Code § 11-13A-2(d)(1) (1995) (Repl. Vol. 1999) for the definition of
“behavioral health services’.
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acocording to anindividud plan of care, and (2) they indude sarvices provided by senior ditizensgroups but
do not contempl ate those sarvicesrendered by home hedth agencies. Asdefromthislimited explanation
of “community caresarvices,” which, it should be noted, violatesthe nearly universd ruleto refrain from
employing theterm being defined in thedefinition thereof, we are no better equipped to underdand the

meaning of this term than we were before we considered its definition.

Moreover, despitethe Commissoner’ satemptsto fortify the above-quoted definition of
“community caresarvices’ with referenceto additiond atutory definitiona sections, we are condrained
tordy uponthe soledefinition quoted abovebecause W. Va Code § 11-13A-2(a) specificdly limitsthe
definition of thetermsdefined therein to themeanings ascribed inthat datute. While 8 11-13A-2(a) does
make alowancefor referenceto other, more specific definitions of those terms, we can locate no other
definitions of “community caresarvices’ gpplicableto thisproceading. No additiond definitionsfor this
termare contained inthe* Severanceand BusinessPrivilege Tax Act of 1993, and thegpplicability of the
vaiousdefinitiond datutesdted by the Commissoner arelimited to the specific body of law of whichthey
areapat. SeeW. Va Code § 15-2C-1(g) (1996) (Repl. Vol. 2000) (defining “home care services,”
whichareddiveredinabusecases, as“ servicesprovided to children or incgpacitated adultsin thehome
... through themedicaid waiver program, or through any person when that serviceisrembursable under
the date medicad program” and, inintroductory paragraph, noting thet the defined terms, “when usedin
thisarticlg],] have meaningsascribed to themin thissection, except in thoseinganceswherethe context
dearlyindicatesadifferent meaning”); W. Va Code 8§ 16-5P-3(€) (1997) (Repl. Val. 1998) (congtruing

“community care” in senior servicescontext as“ asystem of community-based, in-home servicesand
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dternativeliving arrangementswhich provideafull rangeof preventive, maintenance and restorative

services for the frail elderly, disabled, or terminally ill™).

Furthermore, particular referenceismadein oneof the Commissoner’ scited satutesto
servicesprovided pursuant tothe A/D Waiver Program, Specificaly incorporating such servicesintothe
definition of “home care services’. SeeW. Va Code § 15-2C-1(g). This specific designation of
Medicaid waiver servicesfurther indicatesthat, as no such referenceismadein the instant context, the
Legidauredid not intend toincludewithin the definition of those* certain hedlth care sarvices’ taxable
under the hedlth care provider tax services, such asthose supplied by the gppellees, that areprovided in

accordance with the A/D Waiver Program. In short, we reiterate our prior observation: “‘[ijnclusio
unius est exclusio alterius’” Sateexrel. Roy Allen S v. Sone, 196 W. Va. at 630 n.11, 474
SE.2da 560n.11. Therefore, wehold that the privilegetax levied uponhedth care services providers
through W. Va. Code 8§ 11-13A-3 (1997) (Repl. Val. 1999) does not apply to “ case management
savices' supplied pursuant to the Aged/Disabled Home and Community-Basad SarvicesWaiver Program.
Accordingly, we affirm the circuit court’ s conclusion that, without further clarification of the statutory
language from the Legidature, the hedlth care provider tax does not goply to the case management sarvices
rendered by thegppdless. At thisjuncture, wewishto further darify thescope of our holding. Although
wefind that the appellees’ case management servicesare not subject tothe § 11-13A-3 hedlth care

services providerstax, we make no finding asto thetax’ sapplicability to the senior citizensgroups

appearing as amici curiae to this proceeding.
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Likewise, giventhedirectory language of 8 11-13A-2(a) limiting thelanguage of terms
defined to the meanings ascribed to them therein and the absence of “homemaker sarvices’ fromthe
definition of taxable“community care sarvices,” weaso areinclined to agreewith the circuit court’s
condusonthat, without further darification by the Legidature, the gopdless homemaker servicesarenct
taxableby W. Va. Code § 11-13A-3. Accordingly, we hold that “ homemaker services’ provided
pursuant to the Aged/Disabled Home and Community-Based ServicesWaiver Program are not subject
to the hedth care providersprivilegetax levied by W. Va Code 8 11-13A-3 (1997) (Repl. Vol. 1999).
Thus, we dfirm the arcuit court’ sholding finding thet the hedlth care sarvices providerstax does not gpply
to the homemaker services supplied by the appellees. Again, however, we render no decison asto

whether the services provided by the amici senior citizens groups are subject to this tax.

B. Administrative Procedures Act
For hissecond assgnment of error, the Commissioner objectsto thecrcuit court’ sruling
precluding him from callecting the hedth care sarvicesproviderstax from the gppelleesunlesshefollows
the Adminidrative ProceduresAct, W. Va Code 8 29A-1-1, & s, and properly promulgatesan officd
ruleto that effect. It gppearsthat the circuit court based its decison on thefact that the Commissioner
atempted tolevy thistax on the gppeleesafter alengthy period of not enforcing thislegidaion by smply

issuing a letter to affected taxpayers informing them of their tax liability.™

“For the relevant portion of this letter decision, see supra note 6.
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Despite the purported confusion in the State Tax Department about the precise nature of
sarvicesprovided by the gppelees, evidenced by the gppedllaterecord inthis case, we neverthdessremain
troubled by the draconian manner in which the Commissoner suddenly began enforaing thetax law which
had been dormant anceits adoption five yearsearlier. The Legidaure has acknowledged that various
agenciesof our State’ sgovernment necessarily must adopt rules and proceduresin order to fulfill their
designated responsibilities. See, eg., W. Va. Code § 29A-1-1 (1982) (Repl. Vol. 1998). However, the
Legidature hasaso clearly stated that it desires to maintain amodicum of control over these agency
regulationsto ensuretheir “ systematic preparation, public consideration, orderly promulgation, [and]

preservation and public availability of the body of law.” Id.

Pursuant to the Administrative Procedures Act, a

“[r]ule’ indudesevery regulation, Sandard or satement of policy
or interpretation of genera application and future effect, including the
amendment or repeal thereof, affecting privaterights, privilegesor
interests, or the procedures availableto the public, adopted by an agency
toimplement, extend, apply, interpret or makespecificthelaw enforced
or adminigered by it or to govern its organization or procedure, but does
not includeregulationsre ating soldly to theinternd management of the
agency, nor regulaionsaf which naticeiscustomarily giventothepublic
by markersor Sgns, nor mereindructions. Every ruleshd| be dassfied
as"legiddiverule” “interpretiverule’ or “procedurd rule,” al asdefined
in this section, and shall be effective only as provided in this chapter|.]

W. Va Code829A-1-2(i) (1982) (Repl. Vol. 1998). Seealso W. Va. Code 88 29A-1-2(c) (defining
“interpretiverule’); 29A-1-2(d) (condruing“legidaiverul€’); 29A-1-2(g) (explaining“ procedurd rule’);
and 29A-1-2(h) (providing definition of “proposed rul€’). To ensurethe orderly promulgation of such

rules, the Legidature has established specific guidelines and has announced that

16



[ijnadditionto other rule-making requirementsimposed by law
and except to the extent gpecificaly exempted by the provisons of this
chapter or other applicablelaw, and except asprovided for inarticle
three-a[8 29A-3A-1 et seq.] of thischapter, every ruleand regulation
(including any amendment of or ruleto reped any other rule) shall be
promulgated by an agency only inaccordancewiththisartideand shdl be
and remain effective only to the extent that it hasbeen or is promulgated
In accordance with this article.
W. Va Code § 29A-3-1 (1988) (Repl. Val. 1998). ThisCourt also has previousy recognized the
importance of compliance with the Adminidrative Procedures Act’ s rule-making procedures. “Until the
datutory mechanisms st forthinthe Adminidrative Procedures Act for the promulgation of an agency rule
arecomplied with, any resolution of aregulatory agency governed by the Act remainsanullity providing
no onewithaclear lega right tojudicia relief.” Syl. pt. 1, Wheeling Barber Coll. v. Roush, 174

W. Va. 43, 321 S.E.2d 694 (1984).

Inthe case sub judice, the Commissoner implemented a procedureto collect atax that
he previoudy had not enforced. Asthispolicy statement, abeit in the form of aletter to the affected
taxpaye's nevarthdess* affect[ed] privaterights privilegesor interests’ andinvolved the Tax Department’s
“implement[ation], exten[sion], gppl[ication], [or] interpret[ation]” of the lawswhich it was charged to
execute, wefind that the Commissioner’ sletter of March 3, 1998, did, infact, condtitute an agency rule
that was requiredto comply with the detailed rule-making procedure set forthinW. Va Code 8§ 29A-3-1,
et seg. Becausethe Commissioner’ sstated policy did not follow the requisite mandatesfor formal
proposa, goprova, adoption, etc., seeid., hisattempted enforcement of the hedlth care services providers

tax was void and ineffective. We therefore affirm the circuit court’s ruling in this regard.
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V.
CONCLUSION
For theforegoing reasons, the February 18, 2000, decision of the Circuit Court of

Kanawha County is affirmed.

Affirmed.
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