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| would affirm the drcuit court’ sorder which ruled that DK Excavatingisnot required to

obtain a surface mining permit under the facts of this case.

Thedrcuit court was correct in holding thet DK’ s proposd to excavate, remove, and sl
cod fromitstwo-acrestedoesnot comewithinthedefinition of “ surffacemining,” based upontheexpress
exemptionin W.Va Code 8 22-3-3(u)(2)(ii) (1997), of “[c]od extraction authorized asan incidental part
of development of land for commerdd, resdentid, indudtrid, or dvicusd.]” Unlikethemgority, | am not

convinced that this provision is automatically preempted by SMCRA.

Theremoval of the cod in questionisdeminimis. It concernsasmall areaandis

incidentd to the condruction of an equipment shop. Inlight of thesefacts, | seeno reason to makethisa

federal question.

Accordingly, | respectfully dissent.



