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SYLLABUSBY THE COURT

1. “Except for maliciousprosacution auits, itisgeneraly held that rlianceonadvice
of counsd isnot an absol ute defenseto chargesthat apersonisacting unlawfully or negligently.” Syllabus
Point 3, Powersv. Goodwin, 174 W.Va. 287, 324 S.E.2d 701 (1984).

2. Inanemployment law avil action, thefact that an employer acted inrdiance upon
theadvice of counsd isnot an absolute defenseto adam that the employer acted unlawfully or negligently.
Rdevant evidenceregarding theadvice of counsd may beadmissbleinthetrid of anemployment law avil
action aspart of theca culusof evidencethat thefact finder conddersinreachingitsverdict -- including
on the issue of punitive damages, where that issue is presented.

3. “[ The] right of contribution may be brought by ajoint tortfeasor on any theory of
liability that could have been assarted by theinjured plaintiff.” Syllabus Point 4 (in part), Board of Educ.
v. Zando, Martin, et al., 182 W.Va. 597, 390 S.E.2d 796 (1990).

4. Wes Virginiajurigorudencefavorsthe congderation, inaunitary trid, of dl daims
regarding ligbility and damagesariang out of the sametransaction, occurrence or nudeusof operativefacts
andthejoinder insuchtrid of dl partieswho may berespongblefor therdief thet issought in thelitigation.

5. “Thequedionsaf negligence, contributory negligence, proximete cause, intervening
causeand concurrent negligence are questions of fact for thejury where the evidenceis conflicting or when
thefacts though undisputed, are such that reasonable[persong may draw different condusonsfromthem.”
Syllabus Point 2, Evansv. Farmer, 148 W.Va. 142, 133 S.EE.2d 710 (1963).

6. Expert testimony is admissible in legal malpractice actions.

7. Anattorney-defendant inalegd ma practice caseisnot barred fromimpleading



another attorney who hasprovided legal servicestotheclient-plaintiff, asathird-party defendant ona
contribution clam, merely becauseajury trid that resulted in damagesfor which the plaintiff damsthe
origind atorney-defendant isliable occurred after the dlegedly contributing conduct of the third-party
defendant.

8. “Totrigger gpplication of the‘plainerror’ doctrine, theremust be (1) anerror; (2)
thatisplan; (3) that affectssubstantid rights, and (4) that serioudy affectsthefairness integrity, or public
reputation of thejudicial proceedings” Syllabus Point 7, Satev. Miller, 194 W.Va 3, 459 SE.2d 114
(1995).

9. “Becausethereisaceartain openendednessin thelimitsof recovery for emotiona
digressinarediaory dischargedam, wededineto automaticdly dlow adamfor punitive damagesto
be added to thedamage picture. Wedo recognizethat wherethe employer’ sconduct iswanton, willful
or maicious, punitive damages may be gppropriate.” SyllabusPoint 5, Harlessv. First Nat'| Bank,
169 W.Va. 673, 289 S.E.2d 692 (1982).

10.  “Onewho by extreme and outrageous conduct intentionaly or recklesdy causes
severeemationd didressto another issubject to ligbility for such emaotiond didtress, andif bodily harmto
the other resultsfrom it, for such bodily harm.”  Syllabus Point 6, Harlessv. First Nat. Bank in
Fairmont, 169 W.Va. 673, 289 S.E.2d 692 (1982).

11.  Thespecific principlesand proceduresestablished in Syllabus Points 14 and 15
of Tudor v. Charleston Area Medical Center, 203 W.Va 111, 506 S.E.2d 554 (1997) are limited

to the tort of the intentional or reckless infliction of emotional distress.



Starcher, J.:

Inthis case we answer four certified questionsfrom afederd court. Wehold that advice
of counsd isnot an absol ute defensein an employment law case; that adefendant inalegad mapractice
lawsuit isnot barred from assarting adam againgt another atorney who provided servicesto the plaintiff;
that expertsmay tegtify inlega ma practice cases, and that the plaintiff in agtateemployment law casedid
not receive an illegal double recovery.

l.
Facts & Background

Theingant caseisbefore this Court upon four certified questions from the United States
Didrict Court for the Northern Didtrict of West Virginia Thesequedionsrdaetoissuesaisnginafederd
avil case(under diversity jurisdiction) dleginglegd mapractice. Thefederd legad mdpracticecasearises
fromthe proceadingsin agtate court employment law civil casein which this Court issued an opinionin
1997. Vandevender v. Sheetz, Inc., 200 W.Va. 591, 490 S.E.2d 678 (1997) (per curiam) (“the
Vandevender case”).

Inthe Vandevender case, Ms. Cheryl Vandevender sued Sheetz, Inc., aPennsylvania
corporation (“ Sheetz’), dleging that she had been terminated and subssquently retdiated againgtinviolation
of West Virginia sworkers compensation and humanrightslaws. A jury awvarded Ms. Vandevender

$130,066.00 in compensatory damages, $170,000.00 for noneconomic or emotiona distress damages,



and $2,699,000.00 in punitive damages.*

Inthefederd legd mapractice case (“theingant cas’), the plaintiff is Sheetz. Sheetz
damsintheingant casethat thejury in Vandevender awarded punitive damages (and thet this Court did
not on gpped drike the punitive damages avard entirely) because, according to Sheetz, Sheetz' strid
lawyer in Vandevender, and hislaw firm, Bowles, Rice, McDavid, Graff & Love PLLC (collectively,
“Bowles’), committed legal malpractice in connection with the Vandevender case.

Bowles, then, isthe defendant inthe ingant federd legd ma practice case. Bowleshas
denied committing any ma practiceand assertsthat Sheetz' sconduct toward Ms. Vandevender wasthe
proximatecauseof Ms. Vandevender’ srecaiving the punitive damagesaward in the Vandevender case.

Bowles has a so impleaded Sheetz’' sPennsylvanialaw firm, Andrews & Wagner
(“Andrews’), asathird-party defendant in thefederal legd mapractice case. Bowlesdamsthat if there
has been any legal malpractice that caused or contributed to the punitive damages award in
Vandevender, it was legal malpractice by Andrewsin connection with the formulation, review, and
approval of Sheetz's employment policies.

After subgtantia pre-trid proceedingsinthefederd case, thefederd digtrict court entered
an order certifying four questions of law to this Court. The questions are as follows:

A. Istheadviceof counsd defensean absolutebar to any damfor
punitive dameagesin awrongful termination of employment daminWest

Virginia?

B. Dothedoctrinesof joint tortfeasor and right of contribution apply

'On appeal, this Court reduced the punitive damages award by $466,260.00. See
Vandevender, 200 W.Va. at 606, 490 S.E.2d at 693.
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in thelega malpractice context of aclient’s predecessor law firm and
successor law firm, eech of whose respective conduct is separated by an
intervening trial caused by the predecessor law firm'’ salleged legal
mal practice?

C. DoesWes Virginialaw dlow theuse of lawyersasexpertsin
legal malpractice cases?

D. Isaplantff’'sowntestimony of both an aggravation of aprior
physca injury and emationd didressa* sufficient quantifiable measure’
tosugtainaverdict for both emotiona distressand punitive damagesor,
must aplaintiff produce“subgtantid and concrete’ evidence of serious
physical injury to avoid application of the double-recovery preclusion?

Thefederd digtrict court accompanied these questionswith astatement of thecasethat we

reproduce in a footnote.”

2 A. The Groundsfor the Alleged Legal Malpractice.

Thedlegedlegd mdpracticearisesout of an employment law caseinthe
Circuit Court of Berkeley County, West Virginia styled Cheryl
Vandevender v. Sheetz, Inc,, et al., C. A. No. 94-C-653, and as
reported on gpped in490 SE.2d 678 (W. Va 1997) (per curiam). The
law firm of Bowles, Rice, McDavid, Graff & Love (Bowles) by and
through, Norwood Benttley, 111, Esq, (Bentley), represented Sheetz, Inc.,
in that action.

Andrews& Wagner (Andrews), the Third-Party Defendant in thisavil
action, drafted an employeetermination policy for Sheetz. Based upon
the termination policy, Sheetz terminated Cheryl Vandevender
(Vandevender) while she was off-work and receiving Workers
Compensation Benefits.

Inresponse, Vandevender sued Sheetz dleging that Sheetz wrongfully
terminated her andfalled torehireher inviolation of West Virginialaw.
Additiondly, in her amended complaint, VVandevender induded acause of
action for unlawful reprisal.

Bowlesdamsthat it advised Sheatz thet the termination policy violated
Wes Virginialaw and thet it recommended to Shedtz thet Sheatz settlethe
meatter. Bowlesadso assartsthat it urged Sheetz to re-hire Vandevender
todiminish SheatZ lidhility for Vandevende’ sfront pay dameges Bowles
then requested V andevender to makeasettlement demand for backpay,
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benefits and legal fees.

Vandevender offered to settle the matter for $30,000. Contrary to
Bowles recommendation that Sheetz settle the matter, Sheetz rejected
Vandevender’ s $30,000 settlement offer. Sheetz, however, made a
counter-offer, authorizing Bowlesto offer VVandevender amaximum of
$10,000withtheconditionthat Vandevender not returntowork. Bowles
advisad Shedtz thet, dthough Sheetz should sattle thismtter, this counter-
offer wasinaufficient. Sheetz did not follow Bowles adviceand did not
change the terms of its counter-offer.

Shedtz, however, infollowingBowles advicetodiminishVandevender’s
front pay dameages, rehired Vandevender. Onthefirst day Vandevender
returned to work, Sheetz personnd ingtructed her, without regard to her
known physica work limitationsas prescribed by her doctor, to sock the
soda cooler. Vandevender claimed that this activity caused her to
aggravate her back injury. Consequently, Vandevender amended her
complaint to alege the claim of unlawful reprisal.

The Circuit Court concluded that Sheetz' termination of VVandevender
violated W.VA. CoDE, § 23-5A-3(a) (1994) and that the termination
policy wasillegd. TheJury awarded Vandevender approximately $3
million, including over $2.5 millionin punitivedameges. Inhispog-trid
order, Judge ThomasW. Steptoe, Jr. concluded that therewas adequate
evidence of Sheetz' wilful misconduct and, therefore, uphddthe dury’s
punitive damages award.

On gpped , the West Virginia Supreme Court of Appeasconduded thet
there was adequate evidence to support an award of punitive damages.
(Vandevender v. Sheetz, Inc., 490 S.E.2d 678, 688-89 (W. Va
1997) (“[W]econdude that sufficient evidence was presented of willful,
wanton, and/or reckless conduct that warranted a consideration of
punitivedamageshby thejury.”) The Court, however, reduced theamount
of Vandevender’ spunitivedameages. Id. a 693 (*[W]edeterminethat the
punitive damages award should be reduced”).)

B. ThelLegal Malpractice Actions.

After the Jury’ sverdict, Sheetz fird assarted alegd mapracticeclam
against Andrews. Stan Sheetz, an officer/owner of Sheetz, Inc., told
David Andrews, a senior partner with the law firm, that he was
congderingfilingamd practicedamagaing Andrewsbecause Andrews
prepared Shestz' unlawful termination policy. Stan Sheetzthought Shedtz,
Inc., could recover gpproximately $30,000 from Andrews, representing
Vandevender’ s settlement demand.
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Thefederd digtrict court aso induded inthe certified question order abrief discussion of
each question and the court’ sproposed answer to thequestion. Weindudethesediscussonsand answers

in footnotes at the beginning of our discussion of each question.

Sheetz settled this matter with Andrews. Under the terms of this
settlement, Andrews agreed to provide Sheetz legal services.
Additiondly, Andrews' legd serviceswereto bereduced by arate of
fifteen percent (15%o) until atotd discount figureof $30,000 wasreached.
Thereafter, Andrews normal billing rates would apply.

Sheetz then brought the instant complaint against Bowlesraising
numerous dlegationsof lega mapractice. Sheetz dleged that Bowles
failed to adequately advise Sheetz of its potential liability to punitive
damages. (Sheetz dso dleged that Bowles committed legd mapractice
when Bentley failed to preservefor goped, theissue of the availability of
punitivedameagesfor violaionsof Wes VirginiaWorkers Compensaion
Actand West VirginlaHuman RightsAct. TheWes VirginiaSupreme
Court of Appeals, however, previoudly rejected thisallegation. In
Haynesv. Rhone-Poulenc, Inc., 521 S.E.2d 331 (W.Va. 1999), the
Court gated that punitive damageswere avallablein casessuch asthe
Vandevender case. 1d. at 346 (stating that the court did not decide
whether punitive damageswereavailable under theWest VirginiaHuman
Rights Act in, inter alia, Vandevender); see also id. at 348 (“We
hold that punitive damagesarean availableform of remedid relief that a
court may award under the[West VirginiaHuman Rights Act]”).)
Additiondly, Sheetz daimed that Bowlesfalled to adequatdly defend the
issue of punitive damages at trid by () failing to raise the “ advice of
counsd” defense, (b) failing to bifurcatetheissue of lidhility and damages
(o) fallingtoobjecttoajury indruction dlowing both emotiond distress
and punitive damages, and (d) permitting VVandevender to introduce, at
trial, evidence of Sheetz' financial information of gross revenues.

In regponse, Bowles brought aclam of contribution basad upon ajoint
tortfeasor theory against Andrews. Specificaly, Bowlesdamsthat the
negligent advice Andrews provided Sheetz, in drafting the unlawful
termination policy, wasthe primary cause of Sheetz' dleged damages.
Furthermore, Bowlesrequested that the Court set asde Sheetz' settlement
with Andrews because the parties did not execute this settlement in good
faith.



.
Sandard of Review

Wehave before ustherecord and briefsinthefederal case, and thetrid transcript and
gppellate briefsfrom the Vandevender case. Thefederd court’ scertified questionsare mattersof law
that we addressde novo. Werecognizethet thefactua satementsin thedidrict court’ scertification order

are not formal “findings of fact.”

1.
Discussion
A.
Advice of Counsel
The district court’ s first certified question is:

Istheadviceof counsd defensean absolute bar to any daim for punitive
damagesinawrongful termination of employment daminWest Virginia?®

Webegin our discussion by recognizing the principle of law that thisCourt enunciated in

Syllabus Point 3 of Powersv. Goodwin, 174 W.Va. 287, 324 S.E.2d 701 (1984):

*The district court’ s discussion and proposed answer to this question are as follows:

InWest Virginia, the advice of counsel defenseisabar to punitive
damagesinanactionfor maicousprosecution. However, Wes Virginia
has not specificaly extended thisadvice of counsel defenseto cases
involving unlawful termination and failure to hire.

InVandevender v. Sheetz, Inc., theWest Virginia Supreme Court of
Appeds recognized that a“lbad or legdly incorrect corporate policy isnot
theequivaent of amean-Spirited, evil intent to causeharm.” Therefore,
theadviceof counsel defense, inthiscasebeing Andrews' negligent
adviceindrafting theunlawful termingtion policy, may presant amitigating
factor inawarding punitivedamages. ThisCourt, however, condudesthat
an advice of counsd defenseis currently not an absolute bar to punitive
damages in cases involving unlawful termination and failure to hire.
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Exoept for mdidous prosscution auits, it isgenerdly hed thet rdianceon
advice of counsel isnot an absolute defenseto chargesthat apersonis
acting unlawfully or negligently.

We further said in Powers:

It ssemsdear, though, thet the party assarting this defense hasthe burden
of showing that he: (1) made acomplete disclosure of thefactsto his
attorney; (2) requested the attorney’ sadvice asto thelegdlity of the
contemplated action; (3) received advicethet it waslegd; and (4) rdied

upon the advice in good faith.
*k*

However, acting under advice of counsd isnot an absolute defensein

other dtuations. In the contempt field, we have stated that it isnot a

defense, but may gotothemitigationissue. . .. Thisissuehasbeenraised

insuitsinvolvingviolaionsof avil rightsunder 42U.S.C.A. 81983, which

aretreated asfederd tort actions. Typica of most courts gpproachin

thisareaisthisstatement from Crowev. Lucas, 595 F.2d 985, 992 (5th

Cir.1979): “Rdianceon advice of counsd doesnot serve asan absolute

Oefensetoadvil rightsaction. Rather, it isamong the calculus of fectsthat

ajury isto consider on the issue of good faith.”

174 W.Va. at 291-292, 324 S.E.2d at 705-706. (Citations and footnotes omitted.)

The principlesthat we discussed in Powers can befound in many cases. For example,
in Crowev. Lucas, 595 F.2d 985 (5th Cir. 1979), acivil rightsaction, the court held that ajury could
condudethat any reliancethat the defendants might have placed on advice of counsd did not necessarily
removethetaint of maicethat colored their actstoward the plaintiff. 595 F.2d a 992. InCrowe, the
court aso held that the advice of counsd was not a separate defense, but was rather among the“cdculus
of facts’ that ajury could take into account in deciding whether to award punitive damages. 1d.

Inawrongful eviction case, Town Ctr. Management Corp. v. Chavez, 373 A.2d 238,

245 (D.C.Ct.App. 1977), the court amilarly rgected adefendant’ s proposed use of the advice of counsd



as an absolute defense to punitive damages. The court stated:

Appdlant’ scontention amountsthen to the assertion that oneactingwith

legd advice, evenif for animproper purpose, should beinsulated from

ligbility from punitivedamages. Wedisagree. Acting after consulting an

attorney does not necessarily preclude an award of punitive damages.

... the[defendant’ 5] conaultation withitsattorney was no morethan one

factor . . . to consider . . .. [Emphasisin original, citations omitted.]*

Whether rdiance upon the advice of counsd is successfully proven asadefenseto the
causeof action of malicious prosecution (or to asmilar cause of action that isbased on thewrongful use
of the court system, likewrongful attachment)®-- or, inthe case of other causesof action, what weight and

sgnificanceshould begivento rdevant evidencerdating to theadvice of counsd, isordinarily aguestion

*See also VanDyke v. Mountain Coin Machine Dist., 758 P.2d 962, 966 (Utah 1988)
(abuseof processand breach of contract action; punitive damageswere gppropriatein part becausethe
defendant’ sdeliberate misconduct wasdone under theadvise[d ¢ of anatorney”); Piercev. Penman,
515A.2d 948, 955 (Pa. Super. 1986) (advice of counsd could be consdered asafactor by thefinder of
fact, but did not overcome plantiff’ scase establishing defendant’ sliahility for punitive damages); Craven
v. City of Minot, N.D., 730 F.Supp. 1511, 1513 (D.N.D. 1989) (reliance on the erroneous advice of
defendant’ sattorney doesnot bar afinding that aviolation of the Fair Labor Standards Act wasawillful
violation); Sumpf v. Pederson, 70 P.2d 101, 103 (Okla. 1937) (evidence of adviceof counsd was
admissblein mitigation of punitive damagesin wrongful attachment suit); Rova Farms Resort, Inc. v.
Investorsins. Co. of Amer., 65N.J. 474, 323 A.2d 495 (1974) (insurer that refused to settlefor policy
limitswas liable for entire judgment despite advice of counsdl that liability was weak); Decker v.
Amalgamated Mut. Cas. Ins. Co., 35 N.Y.2d 950, , 324 N.E.2d 552, 553 (Ct.App. 1974)
(reliance on advice of counsd doesnot asamatter of law negate bad faithin acase of refusd to settle
within insurance policy limits); Perkinsv. Stephens, 308 P.2d 620, 622 (Mont. 1957) (evidence of
adviceof counsd isproper in atrespass case ontheissue of punitive damages); Santon by Brooksv.
Astra Pharm. Prod., Inc., 718 F.2d 553, 580 (3d Cir. 1983) (jury could consider evidence of advice
of counsal in anegligence and products liability case in connection with the issue of punitive damages)

°*Aswe noted in Powers, supra, the merefact of reliance upon the advice of counsel doesnot
edablishthedefenseinamaliciousprosecution cases. Full disclosureof thefactsto an attorney, request
for the attorney’ sadvice asto thelegdity of the contemplated action, advicethat the actionwaslegd, and
reliance upon the advicein good faith must be proven to establish thedefense. 1d. SeealsoWright v.
Yurko, 446 So.2d 1162 (Fla. App. 1984); Ddlumsv. Powdll, 566 F.2d 167, 185-86 (D.C.Cir. 1977)
(adviceof counsd would not beadefenseif the defendant had not disclosed dl materid factsto counsd).
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for thefinder of fact.® See Seaboard Qil v. Cunningham, 51 F.2d 321, 325 (5th Cir. 1931). See
also Tomasits v. Cochise Memory Gardens, Inc., 150 Ariz. 39, _ , 721 P.2d 1166, 1168
(Ct.App. 1986) (inawrongful dignterment case, crcumstancesrdaing to the defendant’ srdianceonthe
adviceof counsd could go to show the defendant’ snegligence; thejury could congder these drcumdances
in cond dering punitivedamages); Phillipsv. Morrow, 97 So. 130, 132 (Ala 1923) (whether punitive
damages areto be awarded if advice of counsdl is claimed as adefenseisaquestion for the jury);

Bradford v. Lawrence, 94 So. 103, 104 (Ala. 1922) (whether advice of counsel isadefenseto an

°Although the proposition may not beimmediaely intuitive, upon reflection (andinexamining the
caelaw) one can seethat drcumdancesinvalving the* advice of counsd” areatwo-edged sword thet may
reduce or enhanceliability or damages, depending upon the crcumgances and theissuesin agiven case,
and upon how those drcumdiancesweigh with thefact finder. For example, adefendant could argue: “But
our lavyerssadit was OK!”; whileaplaintiff could argue: “They had thebest lawyersavailable, but they
dill didn't getitright!” Both arguments could meke avdid and rdevant point, depending on the specific
issues and circumstances of a case.

Generdly spesking, condtitutiona and public policy concernscaution againg expansvely shidding
conduct from accountability merely because of the involvement of an attorney in connection with that
conduct. For example, itwould unfairly tilt the playing fidd to shidd onedass of partiesfrom accountability
amply becausethe adviceof an atorney arguably affected their conduct, where other amilarly Stuated
partiesare held grictly accountable for their conduct, regardless of whether an attorney counsdled that
conduct. Cf. SyllabusPoint 8, Whitev. Berryman, 187 W.Va 323, , 418 SE.2d 917, 926 (1992)
(“[A]nattorney’ snegligencewill not serve asthebasisfor setting asde adefault judgment on grounds of
‘excusable neglect.’”) Cf. also Sateexre. Walker v. Giardina, 170 W.Va. 483, 486, 294 SE.2d
900, 903 (1982) (*. . . oneisnot excusad for hisdisobeyance of avaid court order because someonetold
him not to obey it.”); Holiday v. City of Chattanooga, 206 F.3d 637, 645 (6th Cir. 2000)
(“Employersdo nat escapetheir legd obligationsunder the ADA by contracting ot . . . personnd functions
to third parties.”); Sorott v. Avon Products, Inc., 596 F.Supp. 178, 182-83 (S.D.N.Y. 1984) (ADEA
plantiff could not rely upon“ advice of counsdl” in support of hisrequest for equitabletolling of the Satute
of limitations). Cf. alsoMiched V. Cired, RobertaB. Waburn, and TaraD. Sutton, *“ Decades of Deceit:
Document Discovery in the Minnesota Tobacco Litigation,” 25 William Mitchell Law Review 477 (1999)
(tobacoco companiesunsuccessully assarted attorney-client privilege asgroundsfor shidding resserchon
addiction and tobacco-related illness from litigation disclosure).

Simply put, attorneys are not immunity machines.
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award of punitivedamagesin amalicious attachment caseisordinarily ajury question); Karowv.
Sudent Inns, Inc., 43 111, App.3d 878, ___, 21Il. Dec. 515, __, 357 N.E.2d 682, 687-89 (1976) (it
wasajury issuein amalicious prosecution case whether the defendant had disclosed dll factsclearly to
counsel s0 asto establish the advice of counsd defenseto fase arrest); Trammdl v. Ramage, 11 So.
916, 918 (Ala 1892) (thefact that the plaintiff acted with the advice of counsd did not foreclosethejury
from congdering punitive damagesin an action for wrongful atachment). Seealso Holland v. Thacher,
199 Cal.App.3d 924, 926, 929, 245 Cal.Rptr. 247, 250, 252 (1988), alegdl malpractice casewherethe
dleged negligence of the plaintiff’ sother attorney wasimputableto theplaintiff under principles of agency
in the determination of comparative negligence; in accord, Kroll & Tract v. Paris & Paris, 86
Cal.Rptr.2d 78, 72 Cal.App. 4th 1537 (1999).

Basad on theforegoing discusson, we hold thet in anemployment law avil action, thefact
that an employer acted inrdiance upon the advice of counsd isnot an absolutedefenseto adamthat the
employer acted unlawfully or negligently. Relevant evidence regarding the advice of counsd may be
admissbleinthetrid of anemployment law civil action aspart of the calculus of evidence that the fact
finder conddersin reaching itsverdict -- including on theissue of punitive damages, wherethat issueis

presented.’

Intheinstant case, Sheetz faults Bowlesfor alegedly failing to adopt the strategy inthe
Vandevender trid of assarting that in terminating Ms. Vandevender -- aperson with adisability who was
receivingworkers compensation benefits-- Sheetz was merely implementing acorporate policy that
Sheetz scounsd Andrewshad gpproved. However, upon therecord beforethis Court, the circumstances
regarding Sheetz' s“ rdliance on the advice of counsd” with respect to itsWest Virginiaemployeesare of
uncartainimport. For example, Andrews contradicts Sheetz' s position and denies having any respongibility
for Sheetz’' semployment policies at Sheetz' snon-Pennsylvaniaoperations. Additionally, at the
Vandevender tria, Sheetz employeestestified that Sheetz had concluded, with the advice of counsd --
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Basad on theforegoing reasoning, our answer to thedidrict court’ sfirgt certified question
iIs“no.”

B.
Contribution & Impleader

The district court’s second certified question is:

Do the doctrines of joint tortfeasor and right of contribution gpply inthe
legal mal practice context of adlient’ s predecessor law firm and successor
law firm, each of whose respective conduct isseparated by anintervening
trial caused by the predecessor law firm's alleged legal malpractice?

and after Ms. Vandevender brought her daim of wrongful termination -- thet the personnd policy that was
applied to Ms. Vandevender clearly violated West Virginialaw. However, Sheetz' switnesses aso
acknowledged a trid that Sheetz had done nothing to identify or correct any adverse personne actions
agang other Sheetz West Virginiaemployessthat werebasad ontheillegd policy. Additiondly, theadvice
of counsd drategy in the Vandevender case could have made rdlevant what Sheetz had told Andrews
and viceversa-- and possibly even what Sheetz had told Bowlesand viceversa. See, e.g., Wender v.
United Servo. Augo. Ass'n., 434 A.2d 1372, 1374 (D.C. 1981) (holding that an invocation of the
adviceof counsd defensewalvestheatorney-client privilege). Seealsogenerally, Annotation, “Legd
Malpractice: Negligence or Fault of Client as Defense,” 10 A.L.R.5th 828.

8The district court’s proposed answer to this question and discussion are as follows:

Contributionisan equitable doctring, arigng in contract or tort, involving
threedifferent parties two obligorsand oneobligee. Inthisstuation, the
two abligorssharean obligation tothe obligee. Then, thetwo obligorsare
sued onther shared obligation. Ultimately, oneobligor isforcedto pay
moreof itsfar shareof the obligation thet it shareswith the other obligor.
Consequently, thisobligor seeksrecovery againgt that other obligor.
However, theobligor can only recover amountsinexcessof theobligor's
fair share.

Under tort law principles, thejoint tortfeasors negligence must bethe
proximate cause of theinjuries. A proximate causeis*that act which
directly produced or concurred in producing theinjury.” Anintervening
cause condtitutes anew effective cause and operatesindependently of
any other act, making it and it only, the proximate cause of theinjury.”
The practicd effect of an intervening causeisto relieve an otherwise
negligent party from liability.

Sheetz has sued Bowlesfor the entire $3 million verdict after Sheetz
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In addressing thisquestion, wefirgt briefly review West Virginiacaselaw relating to
contribution among tortfeasors and the impleader of third-party defendants.

In Board of Education of McDowell County v. Zando, Martin, and Milstead,
Inc., 182W.Va 597, 390 SE.2d 796 (1990), aBoard of Education sued anarchitectura and engineering
firm (*ZMM”), daming that ZMM was negligent and breached its contract withthe Board to desgn and
supervisathe condruction of anew school, after cracksand other damageto thebuilding developedinthe

years immediately following its construction.

settled its mal practice claim against Andrews. Bowlesclamsthat
Andrewsand Bowlesarejoint tortfeasorsand that Andrews negligence,
in drafting the unlawful termination policy, isthe proximate cause of
SheetZ injuries, the$3millionverdict. Furthermore, Bowlesdamsthat,
because Bowlesand Andrews both provide Sheatz legdl sarvices Bowles
and Andrews aretwo obligorssharing acommon obligation to provide
Sheetz adequate legal advice. Additiondly, Bowles arguesthat the
Sheetz-Andrewssattlement effectively exposesBowlestothepotentid of
paying morethan itsfair share of thisshared obligation. For thisreason,
Bowlesseekstorecover agang Andrews. Bowles, therefore, impleaded
Andrews as a third-party defendant in this civil action.

Bowles also seeksto set aside the Sheetz-Andrews settlement on
groundsthat Sheetz and Andrewsdid not execute this settlement in good
faith.

Neither party has been able to submit any controlling West Virginia
decisions asto the legal malpractice clamsin the context of joint
tortfeasorsandtheright of contribution. Thekey treetiseconcerning legd
mal practicerecognizesthat, frequently, other lawyer-defendantshave
atempted to join the plaintiff-client’ s predecessor or present attorneysas
additional defendants. Although many different jurisdictionshave
considered thisissue, there appearsto be no clear mgority position.
Therefore, unlessthe West Virginia Supreme Court of Appealsholds
otherwise, the Court concludesthat theinterveningjury trid actsasan
intervening causeand, therefore, terminatesBowles daimfor contribution
against Andrews' aleged prior legal malpracticeinajoint tortfeasor
context.
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ZMM filed athird-party complaint againgt two other companiesthat the Board had hired --
one company did soil testing at the construction site, and one company did most of the building
condruction. WehddinZando that ZMM could maintain an action for contribution againg thethird-party
defendants, based on an inchoate right of contribution.

Wehddin Syllabus Point 4 of Zando that an action for contribution “may be brought by
ajoint tortfeasor onany theory of lidbility that could have been asserted by theinjured plaintiff.” Seealso
Sydenstricker v. Unipunch Prods, Inc., 169 W.Va. 440, 452, 288 S.E.2d 511, 518 (1982).

We further stated in Zando that the

... right of inchoate contribution is not confined only to cases of joint

negligence. Ingteed, it arisesunder any theory of liability which resultsin

acommon obligationto the plaintiff. .. . Thetouchstone of theright of

inchoate contribution isthisinquiry: Did the party against whom

contribution is sought breach aduty to the plaintiff which caused or

contributed to the plaintiff’s damages?

Thefundamentd purposeof inchoate contributionisto engbledl parties
who have contributed to the plaintiff’ sinjuriesto bebrought into one suit.
182 W.Va. at 603, 390 S.E.2d at 802.

In another contribution case, Magnet Bank v. Barnette, 187 W.Va. 435, 437, 419
S.E.2d 696, 698 (1992) (per curiam), we held that athird-party contribution claim by a defendant
against thedefendant’ slaw firm claiming legal mal practice wasderivative of the sametransaction,
occurrenceor nudeusof operaivefact astheunderlying dam by the plaintiff; and thethird-party damwes
allowed.

Magnet Bank and Zandoillugtratethe principlethat West Virginiajurisprudencefavors

the consderation, inaunitary trid, of dl damsregarding ligbility and damagesarisng out of the same
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transaction, occurrenceor nucleusof operativefacts, and thejoinder in suchtria of dl partieswho may
be responsible for the relief that is sought in the litigation.®

Turning to the more specific issue of third-party impleader of other attorneysin legal
ma practice:actions on contribution clams, we continue our discussion by examining the recent case of
Parler & Wobber v. Miles & Stockbridge, 359 Md. 671, 756 A.2d 526 (2000), in which the
Maryland Court of Appedsaddressed acartified question from afederd didrict court thet isquiteamilar
to the contribution/impleader question that we are considering in the instant case.

In Parler, an attorney-defendant in alega malpractice case, “Lawyer |,” sought to

°See, e.g., Syllabus Point 4, Bowman v. Barnes, 168 W.Va. 111, 282 S.E.2d 613 (1981);
Sate ex rel. Tinsman v. Hott, 188 W.Va. 349, 424 S.E.2d 584 (1992); Sate ex rel. Crafton v.
Burnside, 207 W.Va. 74,528 S.E.2d 768 (2000); Barth v. Keffer, 195 W.Va. 51, 56, 464 S.E.2d
570, 576 (1995). We held in Howell v. Luckey, 205 W.Va. 445, 518 S.E.2d 873 (1999), that a
defendant who does not invoke the third-party procedures of Rule 14 to implead another defendant who
alegedly contributed to the plaintiff’ sinjuriesrisksforfeiting theright to seek contribution. Seealso
Mackey v. Irisari, 191 W.Va. 355, 445 S.E.2d 742 (1994) (physician sued for mal practice could
implead second phyd cian on damthat second physician’ snegligence contributed to damagesdamed by
plaintiff); Pennington v. Bluefield Orthopedics, P.C., 187 W.Va. 344, 419 S.E.2d 8 (1992)
(successive tortfeasors were jointly responsible for damages claimed by plaintiff); Rine by Rinev.
ISsari, 187 W.Va 550, 420 SE.2d 541 (1992) (aphyscianisliablefor aggravation of injuriesresulting
from subsequent negligent trestment, if foreseeabl e, where subsequent trestment isundertakento mitigate
the harm caused by the physician’s own negligence).

Thegpproach that West Virginiahas taken to contribution and impleader is congstent with other
jurisdictions. For example, in Monarch Lifelns. Co. v. Donahue, 702 F.Supp. 1195 (E.D.Pa. 1989),
the court held that the Federal Rulesof Civil Procedure, Rule 14, should be liberdly construed to
alow third-party impleader wherethe origina defendant seeksto trandfer to the third-party defendant the
liability asserted againgt the original defendant by the plaintiff. Seealso O’ Mara Enterprises, Inc. v.
MédlonBank, N.A., 101 F.R.D. 668 (W.D.Pa. 1983) (third-party joinder to assert acontribution clam
should be permitted if under some condruction of thefactsrecovery onthedamisaposshility); Taylor
v. G.l. Export Corp., 78 F.R.D. 494 (E.D.N.Y. 1978) (defendant export corporation could implead the
accounting firmwhose negligencedlegedly ledtothe plaintiff’ sdamegesasathird party onacontribution
clam).
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implead asathird-party defendant the plaintiff’ s current attorney, “Lawyer 11.” Lawyer | clamed that
Lawyer |1’ snegligence had contributed to the damegesthat the plaintiff argued hed resulted from Lawyer
I’s alleged malpractice.
TheParler opinion containsaningructive discusson of theevolution of Maryland' slaw
of dlocation of damagesamong multipletortfeasors, an evolutionthat issmilar towhat hasoccurredin
West Virginia Regardingthisevolution, Parler dates “[ T]heunfairnessof dlowingaplantiff the power
to pick and choosewhom to sue for damageswas dleviated by providing the defendant with theright to
implead aresponsiblethird party to shareintheliability.” 359Md.at__ , 756 A.2d a 534. Parler
further states: Contribution resson commonliahility, not onjoint negligenceor
joint tort. Common liability exissswhentwo or moreactorsare
lidbleto aninjured party for the same damages, eventhough their
liability may rest on different grounds.

Id. (Citations omitted.)

In Parler, the Maryland court weighed the public policy in favor of assuring that all
potentialy respons ble, accountable, and lidble personsare brought beforethe court for adetermination
of what lidhility they may or may nat have-- and found thet thispalicy interest could outwe gh thedisruption
of theattorney-client rel ationship that woul d ariseasaresult of dlowing theimpleading of theplaintiff’s
current counsd, Lawyer |1, asadefendant. The Parler court concluded that under thefacts of the case
before the court, the impleader of Lawyer |1 was permissible.

The Parler court stated:

Prohibiting ajoint tortfeasor action inthiscasewould|. . . drcumvent the
purpose of Maryland' s Uniform Contribution Againgt Tortfeasors Act

(UCATA) whichrequires] that aparty should be held accountablefor
damages caused by hisor her negligence. Successor counsel could
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escgpefrom thisaccountability by foraing former counsd to shoulder the
burden of lossto the client in situations wher e both attor neys may
have brought about the client’s injury. The unfair and unjust
outcomefor former counsd would bereminiscent of the pre UCATA era
Wethink the better public policy approachisfor the partiesto lay ther
cardsonthetablefor thefact-finder to determinethefactsand dlocatethe
|ossto the proper parties, rather than granting successor counsd ashield
of immunity for its aleged wrongful acts.

We respect the public policy concernsvoiced by our Sster satesthat
prohibit former counsel from suing successor counsdl. Many of thar
concerns, however, cut both ways. Prohibiting animpleader actionin
such cases aso may undermine the attorney-client relationsnip. For
example, the Holland [v. Thacher, 199 Cal.App.3d 924, 245
Cd.Rptr. 247 (1988)] court voiced concern that alowing former counsd
to sue successor counsel would forge an irresponsible weapon of
intimidation. See 245 Cal.Rptr. at 250. By the same token, we can
envison, given successor counsel’ s pogtion of trust with and influence
over theclient, that abar to animpleader action could creste aStuation
ripefor successor attorney mischief and manipulation. Itwould hardly be
inthedlient’ shest interest to berepresented by counsd that wasnegligent
incausnganinjury tothedient, but whofaledto disclosethenegligence
totheclient or tekeresponghility for theaction. Thisdominant position
leaves us uneasy acoepting the notion thet successor counsd should beleft
toitspotentid sef-deding. Furthermore, Appdlants argument that their
ethical duty of confidentiality isinfringed by the tortfeasor action is
migplaced. Asdiscussed supra, theconfidentidity duty, unlessexempted
by law, must succumb to discovery and the search for truth.

Moreover, wedo not lack faith inthe disciplinary toolsinthe Maryland
Rules, and particularly the Rules of Professional Conduct (RPC), that
Oeter thefiling of frivolousand harassng daims. They represent potentid
consaquencesto discourageanimproper impleader action. They address,
for example, theHolland court’ sconcerns, such asthe availability for
monelary sanctions, at the sate and federd levels, againg attorneysthat
fall prey to the temptation of harassing an opponent.

359 Md. at ___, 756 A.2d at 544-545 [emphasis added, footnotes omitted)].

TheParler opinion recognizes, intheforegoing quoted language, thet some courtshave
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prohibited “ other-attorney impleader” inlegd md practi ce caseswhen impleader wouldinterferewiththe
attorney-client relationship. See, eg., Holland v. Thacher, 199 Cal .App.3d 924, 245 Cal.Rptr. 247
(1988). However, even when such interference ispossible, many courts havetekenthe postionthat is
adopted in Parler, and recognized that adefendant attorney inalega md practice case may makeathird-
party contribution claim againgt aplaintiff’ ssubsequent, current, or former atorney. See, eg., LaPorte
v. Mott, 227 A.D.2d 824, , 642 N.Y.S.2d 418, 419 (1996) (a defendant attorney in alegal
ma practice case could implead the plaintiff’ ssuccessor attorney, thecourt Sating: “[I]tisnot necessary
that [the defendant’ sthird-party] cdlaim againgt [the successor atorney] arise out of therendition of legd
sarvicesinthe very same|legd] proceeding or transaction . . . it sufficesthat [the successor atorney’s|

breach of duty merely had a part in causing or augmenting the injury for which contribution is sought.”

9See also Crouse v. Brobeck, Phleger & Harrison, 80 Cal.Rptr.2d 94, 115-117, 64
Cal.App.4th 1509, 1544-1548 (1998) (successor attorney, adefendant inlegal ma practicesuit, could
assart adam agang apredecessor atorney asathird-party defendant dleging that the damegesdamed
by the plaintiff are“attributable, at least in part” to the plaintiff’ s predecessor attorney); Smithv.
McDougall, 529 A.2d 20 (Sup.Ct.Pa. 1987) (defendant attorney in alegal malpractice casejoined
plaintiff’s previous counsd asthird-party defendant); Schauer v. Joyce, 54 N.Y.2d 1, 444 N.Y.S.2d
564, 429 N.E.2d 83 (1981) (defendant lawyer inamal practice case was permitted to join the plaintiff’s
successor lawyer for negligent failureto correct problems alegedly caused by the previouslawyer’s
negligence); Hood v. McConeny, 53 F.R.D. 435 (D.Dd. 1971) (whether dlegedly negligent actions of
two atorney-defendants combined to produce plaintiff’ s damageswas anissuefor the jury; contribution
clam by one atorney againg the other dlowed); Brown-Seydd v. Mehta, 281 [11.App.3d 365, 217 111.
Dec. 131, 666 N.E.2d 800 (1996) (defendant attorney in alegd ma practice case could bring athird-party
contribution claim againgt the plaintiff’ ssubsequent attorney); Goran v. Glieberman, 276 111.App.3d
590, ,213Ill.Dec. 426, , 659 N.E.2d 56, 61 (1995) (Illinoislaw isdear that an attorney may seek
contribution from another attorney inalegal mapracticeclaim). Cf. Commercial Sandard Title Co.
v. Quperior Court, 92 Cal.App.3d 934, 953, 155 Cal.Rptr. 393, 405 (1979) (Cologne, J., concurring
and dissenting) (“ Theimportance of having dl tortfeasorsbefore the court to secureadefendant’ sright of
indemnity overridestheplaintiff’ sright to shidd hisattorney and, incidentaly, hisown behavior, onthe
issues he has raised by the lawsuit.”)

17



We need not in the instant case establish abroad rule for our courtsin this somewhat
arcaneand complex areaof thelaw -- and prudence dictatesthat we should not. However, becausethe
Issueof other-attorney impleader inlegd mdpractice casesisamaiter of datelaw that necessarily underlies
andisfarly raised by thedigtrict court’ ssecond certified question, we statethat wefind the reasoning of
Parler (and the cases cited herein that agree with Parler) to be consgtent with this state’ s contribution
jurisorudence. Under the specific factsof theingtant case, wedeterminethat theimpleader of Andrews
asathird-party defendant by Bowlesisnot barred under West Virginialaw regarding the seeking of
contribution from third parties, merely because of an attorney-client relationship between Andrewsand
Sheetz.*

Thisdetermination, however, doesnot fully answer the second certified question fromthe
digtrict court -- because the digtrict court also concluded that thejury trid in the Vandevender casewas
an“intervening cause’ that, asamétter of law, barsBowlesfrom assarting athird-party contributionclam
against Andrews.

Ontheissueof “intervening cause,” wehavehddthat if afirgt act of negligence stsoff a
chain of eventsor crestesagtuation ultimately resulting in injury, then such negligence may very well
condtitute the proximate cause of said injury, even if intervening negligence occurs. Evansv. Farmer,

148W.Va 142, 154-156, 133 SE.2d 710, 717-718 (1963). Additionally, where two or more persons

"Thestuaion intheingant case differs somewhat from the Situaion in the Parler case. Bowles
Isnat daiming thet conduct by a“ successor” atorney causad or contributed to the punitive damages awvard
inthe Vandevender case. Rather, Bowles seeks contribution from Sheetz' s predecessor” attorney,
insofar as Andrewsalegedly had responsbilities regarding theemployment policy that wasanissuein
Vandevender. However, Andrewsapparently continuesto providelega servicesto Sheetz, so there
apparently is an ongoing attorney-client relationship.
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arequilty of ssparateactsof negligencewhichin point of placeand time concur, and together proximatey
causeor contributeto theinjuriesof another, such personsareguilty of concurrent negligencefor which
they may beheldjointly and severdly lidble. SyllabusPoint 1, Relllyv. Bayard, 146 W.Va. 292, 119
S.E.2d 650 (1961). Inaccord, Syllabus Point 5, Kodymv. Frazier, 186 W.Va 221, 412 SE.2d 219
(1991).

Anintervening causs, in order to reieve aperson charged with negligencein connection
withaninjury, must beanegligent act which condtitutesanew effective causeand operatesindependently
of any other act, making it and it only, the proximate cause of theinjury. Syllabus Point 3, Wehner v.
Weinstein, 191 W.Va. 149, 444 SEE.2d 27 (1994).

Syllabus Point 2 of Evansv. Farmer says:

The questions of negligence, contributory negligence, proximeate cause,
Intervening cause and concurrent negligence are questions of fact for
the jury where the evidence is conflicting or when the facts, though
undisputed, are such that reasonable [ persons] may draw different
conclusions from them.
(Emphasis added). In accord, Harbaugh v. Coffindaffer,  W.Va ___, 543 SE.2d 338 (2000)
(per curiam).

From the pre-tria record that is before usin the instant case, afinder of fact could
reasonably conclude (1) that Andrews had substantial responsibilitieswith respect to developing and
approving Sheetz' s policies and practices governing the treatment of Sheetz's employeeswho were
receiving worker' s compensation and/or who had disabilities, and (2) that those policies and practices
directly exposed Sheetz to legd liability in crcumstanceslike Ms. Vandevender' s, and quite possibly on
awholesale basisin West Virginia
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In other words, afinder of fact could reasonably conclude that because of seriouslegd
“design defects’ in Sheetz's employment policies and practices -- defects for which Andrews had
subgtantial respongibility -- the VVandevender termination and the resulting Vandevender litigationwere
an“ accdent waiting to happen;” and that Andrews conduct therefore played adirect rolein causng the
accident. It aso gppearsto be areasonable possible condusion that the use by Sheetz of anoverdl illegd
employment palicy for Sheetz sWest Virginiaemployees-- especidly by alarge corporation thet hed essy
accesstolegal counsd -- wasadggnificant contributing factor in the Sze of the Vandevender punitive

damagesaward, further implicating Andrew’ srespong bility with repect to the punitive damagesaward.

Theforegoing examplesof reasonablecondusonsfrom theevidencethat permit viewing
Andrews conduct asplayingaproximaterolein causing or contributing to the punitivedamagesawardin
the Vandevender caseare not exhaustive. However, these examples sufficeto show that one can view
theevidenceintheindant caseas permitting an affirmative answer to thecontribution test that we set forth
in Zando, supra: did thethird-party defendant (Andrews) breach aduty to the plaintiff (Sheetz) that
caused or contributed to the damages that the plaintiff is seeking from the defendant (Bowles)?

Applying the “intervening cause” principles of Evansv. Farmer, supra to these
permissbleviewsof the evidence, afact finder could reasonably concludethat theVandevender jury trid
did not clearly interrupt or supplant the natural flow of proximate causation and consequence from
Andrews' conduct in connection with Sheetz' s employment policies -- and that therefore the
Vandevender jury trid wasnot an entirely new and independent cause of the punitive damageawardin

Vandevender. A fact finder could concludethat whatever Bowles liahility (if any) wasin connection

20



with the punitive damages award in Vandevender, Andrewswasa so liablein connection with that
award, dueto Andrews contributing conduct.? Simply put, afact finder could reasonably condude that
thejury trid in Vandevender was not an intervening cause. (We note that neither Andrews nor Sheetz
hascited usto any casetha hashddthat ajury trid inamilar or andogous drcumstanceswas asametter
of law an intervening cause.)

Of course, we recognize that Andrews vigoroudy disputesthe correctness of dl of the
foregoing possble condusons. At thisjuncture, however, theissueis not whether such condusonsare
incontrovertibly established certainties, but rather whether they arereasonablecondusionsthat afact finder
could make -- and we believe that they clearly are. Based ontheforegoing discusson, wehdd
that an atorney-defendant in alegd mdpractice caseisnot barred from impleading another atorney who
hasprovided legd servicestothedient-plaintiff, asathird-party defendant onacontributioncdam, merey
becauseajury trid that resulted in damagesfor which the plaintiff damsthe origind attorney-defendant
is liable occurred after the alegedly contributing conduct of the third-party defendant.

Our answer to the district court’s second certified question is “yes.”

“Andrews conduct inconnectionwith Sheetz' semployment policieswas apparently thebasisfor
a$30,000.00 | egd feediscount agreement between Andrewsand Sheetz. However, Sheetzdoesnot dam
that Andrews' conduct caused or contributed to the punitive damages award in the Vandevender case,
Although thedidtrict court’ sdiscusson characterizesthisfee discount asa“ settlement,” it doesnot gppear
to be asattlement of any damthat Andrews hasany lidhility for the Vandevender punitive dameges, the
claim made in the instant case.

21



C.
Experts

The district court’ s third certified question is:

DoesWest Virginialaw alow the use of lawyers as expertsin lega
mal practice cases?*®

B3The district court’s answer to this question and discussion is as follows:

Sheetz hasmovedin limineto excludethe tesimony of legd opinions
from Bowles expert witness, Franklin D. Cleckley. In part, Sheetz
assrtsthat Cleckley will offer hispersond opinionsasto how theWest
Virginiacourtswould haveruled on certain legd issuesif Bowleshad
raised those legal issues during the Vandevender trial.

In support of itsmotion, Sheetz relies upon Ademan v. Baker, Watts
& Co. for the propogition that the Fourth Circuit recognizesthet thetrid
judge decidesissues of law and that expert testimony isinadvisable on
grictly issuesof law. Whilethis Court doesnot question theandysisin
Adelman, the Court notesthat the Fourth Circuit dso recognized thet a
tria judge hasthe discretion to permit expert legd testimony. Inthe
Environmental Defense Fund, Inc. v. Lamphier, the Fourth Circuit
authorized atrid judgeto alow an expert to testify asto the gpplication
and interpretation of state environmental statutes and regulations.

In opposition to Sheetz’ motionin limine, Bowles assertsthat West
Virginiarecognizesthat expert witnesstestimony, at tria, generdly
determines professond mdpracticecases. Furthermore, Bowlesargues
that legal expert testimony is necessary because there exist differing
opinionson theinterpretation of relevant caselaw. Bowles condudesthat
these differing opinionswill permit ajury to return averdict in favor of
Bowles.

Although this Court stsin diversity and must, therefore, gpply West
Virginiagtate substantivelaw, this Court s gppliesthe Federal Rules
of Evidencefor procedura purposes. However, the Court appliesstate
law rules of evidence when state law makes the proffer of expert
testimony necessary to prove an dement of the substantive-law claim.
Typicdly, thedement of the subgtantive tatelaw damisthe gandard of
care or causation such asin amedical malpractice action.

InWegt Virginia, thedementsof actionablelegd mdpracticeare[t]he
atorney’ semployment; (2) hisneglect of areasonableduty; and (3) that
such negligenceresulted in and wasthe proximate cause of thelosstothe
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Thegened rulein West Virginiaisthat expert tesimony isadmissble on matterswhere
the opinion of an expert would help thejury. SeeWest Virginia Rule of Evidence, Rule 702. Asthe
federa district court’ sdiscussionin theinstant case noted, thereisaconsensus of authority in other
juridictionsthat thisgenerd rule gppliesinlegd mapractice cases. Wededinethe parties’ suggestion thet
we should delineate in the instant case specific parameters beyond the sound discretion of the court
regarding the proper scope of expert tesimony inareaof legd mapractice. Wehold that expert testimony
isadmissbleinlegd mapracticeactions Our answer to thedidrict court’ sthird certified questionis“yes”

D.
Double Recovery

Thedigtrict court’ sfourth certified question, rdlaing to the plaintiff in the Vandevender
case, is:

Isaplantiff’sown tesimony of both an aggravation of aprior physica

cient” Aswel,inWes Virginia, expert testimony generdly resolves
questionsof professond mdpractice. Therefore, the Court gppliesWest
Virginialaw because, in this case, Cleckley’ stestimony would resolve
whether Bowles neglected areasonable duty to Sheetz.

West Virginiahas not addressad whether expeart testimony isadmissble
inlegd mapracticecases. However, other jurisdictions have recognized
thet legal opinions, from lavyers may beadmissblein actionswherethe
conduct of other lawyersisatissue. These courtsreason that, wherethe
conduct of other lawyersisat issue, thelega opinionsfrom lawyersin
legd mdpractice actionsare amilar to medica opinionsfrom physdans
in medical malpractice actions.

Therefore, this Court concludesthat it should deny thismationin limine
and permit Cleckley totestify about the substantive state law claim of
sandard of conduct (i.e.,, whether Bowles neglected areasonableduty to
Sheetz), unlessthe West Virginia Supreme Court of Appealsrules
otherwise.
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injury and emationd digressa“ suffident quantifiable messure’ to sudan
averdict for both emotiond distress and punitive damages or, must a
plantiff produce“substantid and concrete’ evidence of serious physica
injury to avoid application of the double-recovery preclusion?**

“The district court’s answer to this question and discussion is as follows:

Duringtrid, Vandevender did not introduce any evidenceof psychiatric
or psychologicd treatment nor any medicd testimony of rlated traumain
support of her daim for emationd damages. However, shetedified that,
after her back surgery and on her first day shereturned to work, aSheetz
manager forced her to ock acoaler in contravention of her doctor’ slight
work orders and that, as aresult, she aggravated her back injury.
Consequently, Vandevender sought medical trestment and could not
returntowork thereafter. Based upon thisevidence, the Jury awarded
Vandevender punitive damages and damages for her emotional distress.

Sheetz arguestha Vandevender’ srecovery, of both punitive damages
and damagesfor her emationd digtress, conditutesimpermissibledouble
recovery.

The West Virginia Supreme Court of Appeals, in Tudor v.
Charleston Area Med. Ctr., addressed the prohibitions on double
recovery and theplaintiff’ sability to recover punitive damages absent
evidence of physca injury. The Court recognized thet, absent evidence
of thisphysica injury, an award of punitive damages constitutes an
impermissble doublerecovery. At the sametime, the Court did not
require expert tesimony to corroborateacdam of intentiond infliction of
emotional distress.

TheTudor decison, however, gppearsto beinterndly conflicting onthe
amount of evidence, concerning physicd injury theplaintiff must present.
On the one hand, the Court held thet aplaintiff must present * subgtantial
and concreteevidence’ of physicd injury. Ontheother hand, the Court
held that aplaintiff need only provide* some quantifiable measure’ of
physical injury.

The question facing this Court is whether a plaintiff must show
“subgtantia and concrete” evidence of physica injury to precludethe
application of the doublerecovery preclusion, or “ some quantifiable
meeaure’ of evidenceof physca injury towarrant giving aningruction of
law ontheissuein order to sustain averdict for punitivedamages. This
Court condudesthat plaintiff nesd only show “ somequantifialemeesure’
of physicd injury and that, under this sandard, Vandevender did submit
aquantifiable measure of evidence of physical injury to warrant an
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To answer thisquestion, we must back up alittle and look at the reason that the district
court is asking this question.

IntheVVandevender opinion, thisCourt declinedto substantively addressseverd dleged
trial court errorsthat were asserted by Sheetz on apped. Specificaly, wenoted in Vandevender that
these dleged errors by thetrid court had not been properly preserved for gpped at trid. 200W.Va a
607,490 SE.2d a 694. Part of Sheetz' sdam agang Bowlesisthat Bowles committed mdpractice by
not raising certain objections at trial and thus not properly preserving these alleged errors.™

One of these unpreserved dleged errors that was asserted on gppea by Sheetz wasthe
cdamthat thejury, becauseit wasimproperly ingtructed, had given Ms. Vandevender animpermissible
“double recovery” by awarding her both emotional distress damages and punitive damages.

That is, Sheetz argued on appeal in Vandevender that the jury had impermissibly
awarded Ms. Vandevender money for the same dameagestwice-- fird asemotiond distressdamages, and
second as punitive damages. Sheetz argued on appedl that thejury’ spunitivedamagesaward againgt
Sheetz should be entirely stricken because of this allegedly erroneous “double recovery.”

On this point, Sheetz has stated to the federal district court in the instant case:

If [Bowles] had properly preserved an objection to this duplicative
damagesjury indruction, the[West Virginig] SupremeCourt of Appeds
would have stricken theentire punitive damagesaward. . . . The[West

VirginiaSupreme] Court madedear [inVandevender] thet, duetoalack
of supporting evidence, it would have overturned the duplicativeaward

instruction of law and afinding of punitive damages.

>Cf. Picadilly, Inc. v. Raikos, 555 N.E.2d 167 (Ind. App. 1990), vacated on other
grounds, 582 N.E.2d 338 (Ind. App. 1991) (Ilegd md practice dam in connection with punitive damages
award).
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wereit not for the procedurd defect caused by [Bowles ] errors..... The

only reason the [West Virginia Supreme Court of Appeals] did

not strike the punitive damages award was because [ Bowles]

failed to preserve an appropriate objection to it.

(Emphasis added.)

Sheetz thus saysthat in Vandevender this Court clearly recognized that ajury had
awarded and atrid judge had goproved an entirdly illegd multimillion-dollar punitive damages awvard --
and that we neverthe ess sustained that wrongful award, solely on thegrounds of aprocedurad defectin
preserving the issue for appeal.

Thischaracterization by Sheetz of thisCourt’ sconsideration of thedleged errorsthat
Sheetz asserted initsgpped of thejury’ sverdict in Vandevender misgpprehends how this Court reviews
asserted but unpreserved alleged trial errors.

Thefact that thisCourt in an opinion Satesthet it isnot addressng the merits of an assarted
but unpreserved dleged trid court error doesnot imply that the assertion ismeritorious-- or that thisCourt
would have found reversible error if the alleged error had been properly preserved.

Infact, thisCourt’ s“plain error” doctrineis specificaly designed for the purpose of
addressing and correcting errorsthat go to mattersof fundamenta fairness, but that were not properly
preserved at trial. Syllabus Point 7 of Sate v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995) states:

Totrigger goplication of the*plain error” doctrine, theremust be (1) an

error; (2) thatisplain; (3) thet affectssubstantid rights; and (4) serioudy

affects the fairness, integrity, or public reputation of the judicial

proceedings.

See also Cordial v. Ernst & Young, 199 W.Va. 119, 483 S.E.2d 248 ( 1996) (citing
Miller); Mollohan v. Black Rock Contracting, Inc., 160 W.Va. 446, 449, 235 S.E.2d
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813, 815 (1977); Earp v. Vanderpool, 160 W.Va 113, 232 SE.2d 513 (1976).

If theadleged “double recovery” error that Sheetz asserted on apped in Vandevender
hed been plain, hed affected substantid rights, and had serioudy affected thefairness, integrity, or public
reputation of thejudicid proceedings, this Court had both the authority and the duty to usethe plain error
doctrineto correctit. To theextent that our decision in Vandevender, not to invokethe plain error
doctrineto addressasserted but unpreserved dleged trid court errors, permitsany inference, the correct
inferencewould bethat the asserted errorsdid not meet the substantive teststhat the plain error doctrine
embraces.

With repect to Sheetz sunderlying subdtantive contention thet the punitive damegesaward
that we approved in Vandevender violated principles of West Virginialaw that prohibit “ double
recovery” -- acontention that we declinedto discussin our Vandevender opinion, noting that it had not
been preserved a trid -- the didrict court’ sfourth certified question references certain “ double recovery”
principles that were discussed in Tudor v. Charleston Area Medical Center, 203 W.Va. 111, 506
S.E.2d 554 (1997), acasethat was decided 5 months after the Vandevender opinion wasissued. We

reproduce in afootnote Syllabus Points 12, 13, 14, and 15 of Tudor.*

16 12. “Because there is a certain openendedness in the limits of

recovery for emotional distressin aretaliatory discharge claim,
we decline to automatically allow a clam for punitive dam-
ages to be added to the damage picture. We do recognize that
where the employer’s conduct is wanton, willful or malicious,
punitive damages may be appropriate.” Syl Pt. 5, Harlessv.
First Nat'| Bank, 169 W.Va. 673, 289 S.E.2d 692 (1982).

13. “In permitting recovery for emotiona distresswithout proof of
physcd traumawhenthedigressarisesout of the extreme and outrageous
conduct intentionally caused by the defendant, damages awarded for the
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In Syllabus Point 12 of Tudor, this Court recognized that both punitive damages and

damagesfor emationd disress could be separateitemsof recovery inarediatory dischargecase, if ajury

tort of outrageous conduct areessentidly punitivedamages. Therefore,
In many casesemoationd didress damages sarvethe palicy of deterrence
that also underliespunitivedamages.” Syl Pt. 8, Dzinglski v. Weirton
Steel Corp., 191 W.Va. 278, 445 S.E.2d 219 (1994).

14. In cases where the jury is presented with an intentional
infliction of emotional distress claim, without physical trauma or
without concomitant medica or psychiatric proof of emotiond or mentd
trauma, i.e. the plantiff falsto exhibit @ther asarious physica or mentd
condition requiring medicd trestment, psychiatric trestment, counsding or
thelike, any damages awarded by thejury for intentional infliction
of emotional distress under these circumstances necessarily
encompass punitive damagesand, therefore, an additional award for
punitivedamageswould congtitutean impermissibledoublerecovery.
Where, however, thejury is presented with substantial and concrete
evidenceof aplantiff’ sseriousphysca, emationa or psychiatricinjury
arising out of the intentional infliction of emotional distress,
I.e. treatment for physical problems, depression, anxiety, or other
emotiond or mentd problems; then any compensatory or oedid dameges
awarded would beinthenatureof compensationtotheinjured plaintiff(s)
for actual injury, rather than serving the function of punishing the
defendant(s) and deterring such future conduct, apunitive damageaward
In such caseswould not condtitute animpermissbledoublerecovery. To
the extent that this holding conflicts with our decison in Dzinglski v.
Weirton Seel Corp., 191 W.Va 278, 445 SE.2d 219 (1994), it is
hereby modified.

15. Where ajury verdict encompasses damages for intentional
infliction of emotional distress, absent physical trauma, aswell as
for punitive damages, it isincumbent upon the drcuit court to review such
jury verdicts closdly and to determine whether al or aportion of the
damagesawarded by thejury for intentiond infliction of emotiond distress
areduplicative of punitive damagessuch that someor dl of an additiona
award for punitive damages would conditute an impermissible double
recovery. If thecircuit court determinesthat animpermissibledouble
recovery hasbeen awarded, it shdl bethe court’ srespongihility to correct
the verdict.

(Emphasis added.)
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found an employer’ sactionsto bewanton, willful or malicious. Seealso Sumpv. Ashland, Inc., 201
W.Va 541, 553, 499 SE.2d 41, 53 (1997) (rgecting a“ doublerecovery” chdlengeto plaintiff’ s request
for separate punitive damagesand emotiona distressdamagesin acasewhereclamsfor both wrongful
death and negligent infliction of emotional distress were made.)

Werecognized in Tudor thet inthetort of theintentiona or recklessinfliction of emotiona
distress, emotiond distressisamoreintegra part of the cause of action itsdlf than isthe case with other
causes of action, where emotiona distressisbut onetype of injury or damagesthat can result from
actionableconduct. Smilarly, theintent or recklessnessthat generdly formsthebadsof apunitive damages
award in connection withmost causes of actionisamoreintegra part of thetort of theintentional or
reckless infliction of emotional distress.”’

For thesereasons, we have recognized that thereisagrester possbility withintentional or

recklessinfliction of emationd disressdamsof ablurring of punitive and emationd disressdamages, and

o 2.“One who by extreme and outrageous conduct intention-

aly or recklesdy causes severeemotiond disiressto another issubject to
lidhility for suchemoationd distress andif bodily harm to the other results
fromit, for such bodily harm.”  Syllabus Point 6, Harlessv. First Nat.
Bank in Fairmont, 169 W.Va. 673, 289 S.E.2d 692 (1982).

3. Inorder for aplantiff to prevall onacdam for intentiona or reckless
inflictionof emationd didress, four dementsmust beestablished. 1t must
beshown: (1) that the defendant'sconduct wasatrocious, intolerable, and
S0 extreme and outrageous asto exceed the bounds of decency; (2) that
the defendant acted with theintent to inflict emotiona distress, or acted
recklessy whenit wascertain or subgtantialy certain emotiond distress
would result from his conduct; (3) that the actions of the defendant
caused the plaintiff to suffer emotiond didress; and, (4) thet theemotiond
distresssuffered by the plaintiff was so severethat no reasonableperson
could be expected to endure it.

Syllabus Points 2 and 3, Travisv. Alcon Laboratories, Inc., 202 W.Va. 369, 504 S.E.2d 419 (1998).
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thereforeof animpermissbledoublerecovery. Consequently, toguidedircuit courtsinreviewing punitive
damage awardsin connection with intentional or recklessinfliction of emationd distressdaims, Syllabus
Points 14 and 15 of Tudor were crafted. Seethe emphasized text of Syllabus Points 14 and 15 of
Tudor, note 16 supra.

Syllabus Points 14 and 15 of Tudor recognizethat inthe caseof anintentional or reckless
infliction of emationd disressdam, if thereisnot substantia and concreteevidence of aplaintiff’ sphysicd,
emotiond or psychidricinjury, someor dl of anemationd didressdamagesaward may actudly bepunitive
damages. If it gopearsto atrid court that isreviewing punitive damages awarded for theintentiond or
recklessinfliction of emationd didressthat there hasbeen such aduplicativeor misplaced awvard, the court
should modify the punitive damages award accordingly. 1d.*®

The Vandevender emationd distressand punitive damagesawards, of course, werenot
basad onthetort of intentional or recklessinfliction of enationd distress, but rether on daimsof termingtion
andretdiaioninviolationof our humanrightsandworkers compensationstatutes ™ Thespecific double

recovery” concernsthat arisein the case of thetort of theintentiona or recklessinfliction of emotiona

"} n the Tudor opinionwe used the phrase* some quantifiable measure of compensatory damages
sudained from theintentiond infliction of emotiond digress’ toindicatethet the* subgtantial and concrete’
gandard must be applied with reasonablelatitude and flexibility. 203W.Va at 132, 506 SE.2d a 575.
This language does not indicate any interna inconsistency in the Tudor opinion, asthe district court
suggested might be the case.

Jugtice Maynard dissented to the Court’ s opinion in Vandevender because he doesnot believe
that punitivedamagesareavailablein actionsbrought under the human rightsand workers compensation
datutes asamatter of law, 200 W.Va. at 607-608, 490 S.E.2d at 694-695; and even if such damages
wereavailadle, hebelievesthat thefactsin Vandevender did not support such alarge punitive damages
award. He adheresto these positions. His dissenting opinion in Vandevender did not discuss Sheetz's
“double recovery” argument. 1d.
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distressthat we addressed in Syllabus Points 14 and 15 of Tudor are not gpplicableto the Vandevender
case.

Asset forthin Syllabus Point 12 of Tudor, note 16 supra, therecovery of both emotiond
digressdamages (where such didress, of course, isproven) and punitive damages (wheretheemployer’'s
misconduct is sufficiently egregious to meet the standards established in our punitive damages
jurisorudence) has been held to be authorized in employment law casesgenerdly. See, eg., McClung
v. Marion County Com'n, 178 W.Va. 444, 360 S.E.2d 221 (1987) (award of punitive damagesin
retdiatory discharge caseisgppropriate wherewrongful conduct iswanton, wilful or maicious); Haynes
v. Rhone-Poulenc, Inc., 206 W.Va. 18, 521 S.E.2d 331 (1999) (punitive damages are availablein
Human Rights Act cases).”

SheatZ' scontention, that thisCourt knowingly sustained adearly illegd punitivedamages

award in Vandevender, is simply wrong.*

Therecord in Vandevender contained sufficient evidence so that thetrid court did not disturb
the jury award to Ms. Vandevender for her actual emotional distress.

ZSheetz s characterization of the Vandevender opinion also misapprehendsthis Court’ srolein
reviewing punitive damagesawards. Our jurigorudence establishesthe complementary roles of thejudge
and thejury intheareaof punitivedamages. A short-hand formulafor thisrdationshipis. juriesdecide,
judges review. See generally, Garnesv. Fleming Landfill, 186 W.Va. 656, 413 S.E.2d 897
(1992). ThisCourttakesserioudy itsrespongbility to substantively review jury verdictsawarding punitive
damagesto assurethat they arein accord with gpplicablelaw. Our extensve discusson in Vandevender
of thebasisfor thejury’ spunitive damages award (and our $466,260.00 downward modification of the
award, 200W. Va at 606, 490 SE.2d a 693), showsthat this Court looked a the award carefully. We
described Sheatz' sconductinthe Vandevender opinionas*punitive,” “deceptive,” “willful, mean-spirited
acts” 200W.Va at 604-606, 490 S.E.2d at 691-693. Thelearned trid judge in Vandevender, who
with thejury heard and saw the testimony of the Sheetz personnel who explained their verson of what
Shetz had done, st forth adetailed satement of why thejudge conduded thet thejury’ saward of punitive
damageswas gppropriate. The punitive damagesawarded in Vandevender werewhat the jury knew
to beabout 2 days grosssalesreceiptsfor Sheetz; and within the parametersthat we established in
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Based ontheforegoing discussion, our answer to thedigtrict court’ sfourth certified
questionis*“yes’ -- however, the specific principlesand proceduresthat are set forthin Syllabus Points 14
and 15 of Tudor v. Charleston Area Medical Center, 203 W.Va. 111, 506 S.E.2d 554 (1997) are

l[imited to the tort of the intentional or reckless infliction of emotional distress.

VI.
Conclusion

Having answered the district court’ s certified questions, this case is dismissed.

Dismissed.

Garnes, supra, they were solely within the province of the jury to decide.
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