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SYLLABUSBY THE COURT

1. “Wheretheissue on an appeal fromthecircuit court isclearly aquestion of law or
involving an interpretation of agtatute, we goply ade novo sandard of review.” Syl. Pt. 1, Chrysal R.

M. v. Charlie A. L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

2. “Probable causeto makeamisdemeanor arrest without awarrant exigswhen thefacts
and drcumganceswithin the knowledgeof thearresting officer are sufficient towarrant aprudent manin
believing that amisdemeanor isbeing committed in hispresence.” Syllabus, Smonv. West Virginia

Dep't of Motor Vehicles, 181 W. Va. 267, 382 S.E.2d 320 (1989).

3. “W.VaCode § 17C-5A-1a(a) (1994) does not require that a police officer actudly
Seeor observeaperson move, drive, or operate amotor vehiclewnhilethe officer isphyscaly present
beforethe officer can charge that person with DUI under thisstatute, so long asall the surrounding
drcumdtancesindicate the vehicle could not otherwise belocated whereit isunlessit was driven there by

that person.” Syl. Pt. 3, Cartev. Cline, 200 W. Va. 162, 488 S.E.2d 437 (1997).

4. “A warantlessarres in the homemus bejudtified not only by probable cause, but by
exigent circumstanceswhichmakeanimmediatearrest imperative” Syl. Pt 2, Satev. Mulling, 177 W.

Va. 531, 355 S.E.2d 24 (1987).



5. “When aprior conviction condiitute(s) asatusdement of an offense, adefendant may
offer to stipulateto such prior conviction(s). If adefendant makes an offer to stipulateto aprior
conviction(s) that isastatuselement of an offense, thetria court must permit such gtipulaion and preclude
the date from presenting any evidenceto the jury regarding the ipulated prior conviction(s). When such
adipulation is made, the record must reflect a colloquy between thetrid court, the defendant, defense
counsd and the stateindicating precisely the stipulation and illustrating that the stipulation was made
voluntarily and knowingly by the defendant. To theextent that Satev. Hopkins, 192 \W.Va. 483, 453
SE.2d 317 (1994) and its progeny arein conflict with this procedure they are expresdy overruled.” Syl.

Pt. 3, Satev. Nichols,  W.Va.__, 541 S.E.2d 310 (1999).



Per Curiam:

Thisisan gpped by David Shaun Davisson (hereinafter “ Appdlant”) froman order of the
Circuit Court of Harrison County affirming the Appd lant’ smagistrate court conviction of second offense
driving under theinfluence (hereinafter “DUI"). The Appdlant chdlengesthevdidity of hiswarrantless
ares and the submisson of evidence of hisprior DUI conviction to thejury. Upon review of the briefs,

record, and arguments of counsel, we affirm the decision of the lower court.

I. Facts and Procedural History
On June 23, 1998, asingle-vehicle accident occurred on New Creek Road in Harrison
County, West Virginia Mr. StevenHarlow, |1, oneof the Appdlant’ sneighbors, waswaking toward the
entrance of hishomewith hisfamily and afriend, Mr. m I ce, when the crash occurred. Mr. Harlow
obsarved the vehideleave the road and become lodged againg atreelocated on or near the property line

in Mr. Harlow’ s front yard.

Severd peopleinthevicinity caled thepoliceregarding the accident, and shortly before
10:00 p.m., Deputy Sheriff Jeffrey M. Caittrill of theHarrison County Sheriff’ sOfficeresponded tothecall
to investigate the accident. Upon arriving at the scene, Deputy Cottrill observed that thevehiclewas
lodged againg atreeand that thedriver wasnot present. Deputy Cottrill interviewed Mr. Harlow and Mr.
| ce and obtained written Satementsregarding their obsarvations of the vehicdle coming around aturn and

leaving theroad. Theinformation Deputy Cottrill obtained from the witnessesincluded observetionsthat
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the Appdlant wastheonly individua to exit thevehicle; the Appd lant’ sspeech wasd urred; the odor of
alcohol was present on the Appellant; there were beer containersin the Appellant’ struck; and the
Appd lant appeared to be having difficulty walking. Deputy Coittrill dso discovered that the truck was

registered to the Appellant.

Deputy Cottrill thereafter proceeded to the Appellant’ sresidence. The Appellant
gpproached Deputy Cottrill inthedriveway, asking whet the problemwas. Deputy Coittrill explained that
hewas invesigating an accident and that eyewitnesses had reported thet the Appdlant hed | eft the scene
after driving histruck off theroad. The Appdlant denied that he had been driving thetruck, assarting that
hiswifehad been driving at thetime of theaccident. According tothe Appe lant, hehad beenhomethe
whole evening. Upon detecting the odor of dcohol and naticing that the Appellant’ s speech was durred
andthat hewould“sway somewhat,” Deputy Cottrill administered thefidd sobriety tests'tothe Appdllant.

The Appellant failed the sobriety tests, and Deputy Cottrill thereafter arrested the Appellant for DUI.

On June 24, 1998, the Appdlant was charged with second offense DUI, aviolation of
West VirginiaCode 8 17C-5-2 (1996) (Repl.V0l.2000). The Appellant had been convicted of DUI in
November 1994. DuringaFebruary 11, 1999, magistrate court trid, Mr. Harlow testified regarding his
obsarvationsat the sceneof theaccident, asrel ated to Deputy Coittrill during theinitid investigationand

referenced above. Mr. Harlow tegtified that he observed the* truck coming around theroad, there saturn

The Appellant took the walk and turn test, the one-leg stand test, and the horizontal gaze
nystagmus test.



there, and hejust came sraight & my houseand there satree about 20 feet frommy house. Hedidn't put

onthebrakes. ... [T]herewere no skid marks.”

Mr. Harlow further explained that he and Mr. Ice ran immediately to the truck and
obsarved the Appdlant exiting the driver’ sside door.> Neither Mr. Harlow nor Mr. | ce obsarved anyone
elseinthevicinity of thetruck. When Mr. Harlow and Mr. | ce approached the Appellant, he was
belligerent, “ydling and screaming.” According to Mr. Harlow and Mr. I ce, the Appdlant informed Mr.
Harlow and Mr. Icethat he was going to walk hometo get hiswife' s Jeep to attempt to pull the truck out
of Mr. Harlow'syard. The Appellant then walked away from the scene of the accident despite Mr.

Harlow’ s admonitions that he should remain with the vehicle until the police arrived.

Mr. Harlow testified that helater observed the Appdllant’ swife gpproaching fromthe
direction of the Appdlant' shome. Mr. Harlow observed the Appd lant’ swife remove an unidentified
object from thetruck, lock thetruck, and depart. Mr. Harlow tedtified thet the Appelant aso returned to
theacd dent scenewith another neighbor and considered moving thewrecked vehidewith theneighbor’s

truck. Mr. Harlow informed them that they were not to remove the truck from his yard.

Mr. Harlow further testified that during hisinteractionwith the Appdlant, he observed “a

couple cans of beer” on thefloor of the Appellant’ struck, smelled alcohol in the truck and on the

“According to thetestimony, the passenger door wasjammed againg thetree, and passagethrough
that door would have been impossible.



Appdlant, and smdlled dcohal onthe Appllant’ sbreeth. Mr. Harlow sated: “\When hewaswalking beck
to hishouseto get hiswife' svehicle, hewasn't walking straight.” Mr. Harlow also noticed that the
Appdlant’ sspeechwasdurred. Mr. |cetetified that he noticed containers of beer in thetruck, aswell
asan “enormous aromaof beer [coming] [flrom thetruck and hisbreath.” Mr. Ice observed that the

Appellant was “really off balance,” was staggering and had slurred speech.

During themagigrate court trid, the Appellant denied that hewasthe driver of thevehide
Heand hiswifetestified that she had been the driver of thevehide and that shewaked homefallowing the
wreck. The Appdlant daimed that he sat on the neighbor’ s porch drinking beer while hiswife dedlt with
thetow truck. No attempt was madeto explain how Mrs. Davisson could have exited the vehide without
being observed by the neighbors present at the scene. On cross-examination, the Appellant could not
explanwhy histesimony in court diverged from thestatementshehad madeto Deputy Cattrill immediately

following the accident, in which he aleged that he had been at home the entire evening.

The Appdlant’ s1994 DUI conviction wasadmitted into evidence after counsd for the
Appd lant agreed that the magi strate court recordsregarding that convictionwereadmissble. Whenthe
Sateinitidly moved theadmisson of the documents pertaining to the Appdlant’ sprior conviction, defense
counsel objected that the documents contained “ extraneous materid. . . that should not be admitted into
evidence....” A ddebar, the contents of which werenot reported, thereafter ensued. Therecord reflects

that the next recorded exchange occurred as follows:



Ms Balley (theState): Y our Honor, & thistimel would movethisExhibit
into evidence in this case.

The Court: Any objection?

Mr. Jones (defense counsd): | think it’ sadmissible under the documents-

The Court: There being no objection, it will be admitted.

At theconclusion of theevidence, thejury returned averdict of guilty of second offense
DUI. OnMarch 8, 1999, the Appelant was sentenced to eight monthsinjal. OnMarch 12, 1999, the
Appe lant appeded to thelower court, raising thefollowing two groundsfor gpped: (1) thewarrantless
arest was unlawful and (2) the magistrate erred by permitting the State to twice amend the crimind
complaint ontheday of trial.*> The Appellant did not raise any objection regarding the admission of
documentsreaing to hisprior DUI conviction ether a trid in megigtrate court or in hisgpped to thelower

court. He hasraised that for the first time on appeal to this Court.

By order dated November 17, 1999, thelower court rgected the Appe lant’ sgpped from
the magistrate court, reasoning as follows:

It isundisputed in this case that the deputy did not enter the
petitioner’ shouse, but wasmet by the petitioner inthedriveway. During
the conversationinthedriveway, thedeputy noticed that the petitioner’s
breath smelled of dcohal, his speech was durred and hiswak was
ungteedy. Thedeputy hed the petitioner perform fidd sobriety testsonthe
deck of the home.

*The Appdlant gpparently abandoned theamendment issue sinceit wasnot briefed on apped to
the lower court and was not raised on appeal to this Couirt.

5



No evidence existsthat the deputy went into the petitioner’s
home; therefore, the protection againgt awarrantlessarrest in the home
does not apply to this case.

The Appdlant now gppedlsthat determination to this Court, contending that the arrest wasimproper and

that the evidence of a prior DUI conviction should not have been presented to the jury.

I1. Standard of Review
“Wheretheissue on an gpped fromthedrcuit court isdearly aquestion of law or involving
an interpretation of astatute, we apply ade novo standard of review.” Syl. Pt. 1, Chrystal R M. v.
CharlieA. L., 194W. Va 138,459 SE.2d 415 (1995). Thepropriety of thearrest and theintroduction
of evidence of aprior DUI conviction are questions of law, reviewed by this Court under thede novo

standard of review.

[1l. Discussion
A. Legality of the Appellant’s Arrest
The Appd lant contendsthat the lower court should have reversed the magistrate court
conviction based uponthe Appdlant’ swarrantlessarrest. The Appdlant, citing Satev. Cheek, 199W.
Va 21, 483 S.E.2d 21 (1996), contends that the State should have been required to prove exigent
circumstances, aswell asprobablecause, inorder to judtify thearrest inthe Appellant’ sdriveway. In

Chesk, palice officers sugpected that the defendant had been driving under theinfluence, went to hishome,



detected the odor of acohol, and executed awarrantless arrest after pulling him from hishouseinto the
front yard. This Court found that the arrest was illegal, explaining:

Although the State maintainsthat the metabolism of dcohol crested an
exigent drcumdance, the officersdid not have reasonable groundsbased
onthar investigation beforethearrest to usethe metabolism of acohol as
an exigent circumstance. Because Mr. Cheek wasin hishome, hewas
not liableto flee, destroy evidence or endanger the safety or property of
others, especidly withthetwo officersoutside. Finaly, we note that
athough the responding officers were on foot patrol, by thetime Mr.
Cheek wasarrested, athird officer inacruiser was present. Giventhe
communicationswhich must haveoccurredto bring theadditiond officer
to the scene, the responding officers could have obtained an arrest warrant
and probably would haveif probable cause existed a that timeto arrest
Mr. Cheek for driving under the influence.

199 W. Va. at 26-27, 483 S.E.2d at 26-27.

TheAppdlant contendsthat hisarcumstanceswere amilar to those encountered in Cheek.
The State maintains, however, that Cheekisfactudly disinguishable because the officer in the present case
did not enter the Appellant’ shome* rather, the A ppellant presented himsdlf to the officer inthe driveway
and submitted to thefield sobriety testing. The State consequently assertsthat no exigent circumstances
were necessary wherethe officer did not enter the Appe lant’ shome and hed probable causeto arrest the
Appdlant. The Satetherefore maintainsthat no Fourth Amendment rightswereviolated and asksthis

Court to affirm the Appellant’ s conviction.

The Appdlant and Deputy Caittrill remained outsde during dl discussons, the adminigration of
the tests, and the arrest.



ThisCourt dealt with awarrantless misdemeanor arrest in Smonv. West Virginia
Department of Motor Vehicles, 181 W.Va. 267, 382 S.E.2d 320 (1989), and held asfollowsin the
gyllabus: “Probable causeto make amisdemeanor arrest without awarrant exists when thefactsand
circumstanceswithin theknowledge of the arresting officer are sufficient to warrant aprudent manin
bdlieving that amisdemeanor isbeing committedin hispresence” With particular referencetotheoffense
of drunk driving, this Court acknowledged in Cartev. Cling, 200 W. Va 162, 488 SE.2d 437 (1997)
that ““ an officer having reasonable groundsto bdieve that aperson hasbeen driving whiledrunk may meke
awarantlessarres for that offense even though the offenseisnot committed inhispresence.’” 1d. a 167,
488 S.E.2d at 442 (quoting Bennett v. Coffman, 178 W. Va. 500, 361 S.E.2d 465, 467 (1987)).
Syllabus point three of Carteingructs. “W.Va.Code 8§ 17C-5A-1a(a) (1994) does not requirethat a
police officer actually see or observe aperson move, drive, or operateamotor vehidewhiletheofficer is
physcdly present before the officer can charge that person with DUI under this Satute, so long asdl the
surrounding circumstancesindicatethe vehicle could not otherwise be located whereit isunlessit was

driven there by that person.”

Asthis Court explained in syllabus point two of Satev. Mullins, 177 W. Va 531, 355
S.E.2d 24 (1987), both probabl e cause and exigent circumstances are required where the arrest occurs
inthehome: “A warrantiessarrest inthehome must bejustified not only by probable cause, but by exigent

circumstances which make an immediate arrest imperative.””

United States Supreme Court decisions on the scope of Fourth Amendment protectionsindicate
that it isthe presencein thehomewhich promptsthe additiond requirement of exigent drcumsances. See
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The officer in the present case received information from witnesses to the accident
regardingthe Appdlant’ ssatusasthedriver of thewrecked automobileand hispossbleintoxication. The
Appdlant presented himsdlf to the officer inthe Appdlant’ sdriveway, rather than in hishome or any
endlosed areard ated to the home,° and the of ficer made observationsjutifying the adminigtration of field
sobriety tests. The officer thus had probable cause to arrest the Appellant based upon those witness
statements, persona observations, and test results. Thereisno evidencethat the officer entered the
Appdlant’shome. Under the drcumdances existing inthis case, we do not find thet exigent drcumstances
were necessary to judtify thearrest. We conseguently detect no error in thelower court’ s condluson thet

the arrest was conducted in an appropriate manner.

B. Admission of Previous DUI Conviction
The Appd lant dso contends that the magidrate court erred by admitting evidence of the
Appdlant’sprior DUI conviction. Although the Appellant consented to theintroduction of the evidence
of theprior convictionand did not raisethisassgnment of error at any level below thiscourt, the Appdlant

now assartsthat heisentitled to retroactive application of this Court’ sdecisonin Satev. Nichols,

Paytonv. New York, 445 U.S. 573, 576 (1980) (holding that “the Fourth Amendment . . . prohibitsthe
policefrom making awarrantlessand nonconsensud entry into asugpect’ shomein order to makearoutine
felony arrest”); United Satesv. Santana, 427 U.S. 38, 42 (1976) (finding that while standing in the
doorway of her house, the defendant wasin apublic place for purposes of the Fourth Amendment, snce
“[s]he was not in an area where she had any expectation of privacy”).

Thefactsof thiscase, in whichthe Appelant presented himsdlf to theinvestigating officer inthe
driveway, do not offer this Court the opportunity to andyzethe circumstances under which we might
sanctionor prohibit awarrantlessarrest for amisdemeanor inanindividua’ shomeor any enclosad area
related to anindividud’ shome, under congtitutional protectionsagaing unreasonable searches and saizures
found in article 111, section 6 of the West Virginia Constitution.

9



W.Va ___,541 SE.2d 310 (1999), filed December 3, 1999. Prior to this Court’ sdecisoninNichols,
evidence of adefendant’ s previous conviction was conddered anecessary dement of second offense DU
In Satev. Cozart, 177 W. Va. 400, 352 S.E.2d 152 (1986), this Court announced the precept,
goplicableat thetimeof the Appdlant’strid: “[W]hereaprior convictionisanecessary dement of the
current offense charged or isutilized to enhance the pendty after ajury finding that the defendant has
committed such prior offense, itisadmissblefor jury purposes....” Id. at 402,352 SE.2da 154 n.1.
In Satev. Hopkins, 192 W. Va. 483, 453 S.E.2d 317 (1994), this Court reiterated that approach,
explaning that “[b]ecause evidence of the prior convictionsis anecessary eement of the crime charged,

the evidence is admissible for jury purposes.” Id. at 489, 453 S.E.2d at 323.

In Nichals, this Court encountered astuation in which adefendant had requested the
lower court to accept a stipulation of the prior DUI convictions and conceal the evidence of those
convictionsfromjury consderaion. Thedircuit court, relying upon Hopkins, requiredthe Stateto present
evidenceregarding thetwo prior convictions. The Court in Nicholswasasked to “revist theissue of
whether it ismandatory thet evidence of prior convictions be submitted to the jury in the prosecution of a
subsequent DU offense” Id. & __, 541 SE.2d & 319. ThisCourt noted theabsenceof any “judicid
reasoning or discussonsupporting theassartions. . . that prior convictionsmust be submitted to thejury.”
Id.at__ ,541 SE.2d at 320. The Court overruled Hopkinsand its progeny and held asfollowsin
gyllabus point three:

When aprior conviction constitute(s) a status element of an

offense, adefendant may offer to i pulateto such prior conviction(s). If
adefendant makes an offer to dipulate to aprior conviction(s) thet isa
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datusdement of an offense, thetrid court mugt permit such dipulationand
preclude the Sate from presenting any evidenceto thejury regarding the
dipulated prior conviction(s). When such agtipulaionismede, therecord
must reflect acolloquy between thetrid court, the defendant, defense
counsd and thegateindicating precisgly the dipulation and il ludrating thet
the tipulation was made voluntarily and knowingly by thedefendant. To
the extent that Sate v. Hopkins, 192 W.Va. 483, 453 S.E.2d 317
(1994) and its progeny are in conflict with this procedure they are

expressly overruled.

TheStatemaintainsthat the Appelant isbarred from belatedly invoking the protections of
the Nicholsdecison since (1) hefalled to preservethat issue a magistrate court trid or raiseit a the
circuit court leve, (2) Nicholsexpressy statesthat theopinion isnot to be gpplied retroactively, and (3)

Nicholswould not providethe Appel lant’ srequested relief evenif it wereapplied retroactively tothis

case.

Upon review of this matter, wefind that the Appellant is not entitled to retroactive
application of Nichols. Recognizing the potentia for attempts to employ the Nichols principles
retroectively, we specified in Nicholsthat the opinion could not be utilized by a defendant convicted and

sentenced beforeDecember 3,1999.  W.Va a 541 SE.2d a 323 n.24. Infootnote twenty-

—_—

four of Nichols, we expressly stated as follows:

Whileour holding today isgpplicableto any retrid of Mr. Nichals,
our decision has no retroactive gpplication and cannot be used or relied
upon by adefendant convicted and sentenced beforethefiling deteof this
opinion. “[A] judidd decsoninacrimind caseisto begiven progpective
application only if: (a) It established anew principle of law; (b) its
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retroactive application would retard its operation; and () itsretroactive
application would produce inequitable results.”

Id. (quoting Syl. Pt. 5, in part, Sate v. Blake, 197 W. Va. 700, 478 S.E.2d 550 (1996)).’

The Appdlant in the case sub judice was convicted on February 11, 1999, and sentenced
onMarch 8, 1999. In Statev. Coleman, 2000 WL 1768703 (W. Va. Dec. 1, 2000) (No. 27807),
this Court was asked to apply Nichol sretroactively to aconviction obtained twenty-four daysprior to
the filing of the Nichols opinion. This Court rejected the defendant’ s argument, explaining as follows:

We can quickly dispose of the gppdllant’ ssecond issue. The
appdlant’s case wastried on November 9, 1999, on aday when the
decisoninSatev. Nicholswaspendinginthebreast of thisCourt. The
opinion in Nicholswasfiled on December 3, 1999 - - 24 days fter the
aopdlant’ strid date. Thegppdlant did not mekeany dam for bifurcation
or dipulationa histrid, nor did hetakeany other actionto preserveany
dleged eror inthisregard. Under thesefacts, wefind no grounds under
Nicholsto reverse the appellant’s conviction.

'Seealso Syl. PL. 5, Bradley v. Appalachian Power Co., 163 W. Va. 332, 256 S.E.2d 879
(1979) (“In determining whether to extend full retroactivity, thefollowing factorsareto be consdered:
Hrg, thenature of the subgtantiveissue overruled must bedetermined. If theissueinvolvesatraditiondly
settled areaof law, such as contractsor property asdistinguished fromtorts, and the new rulewas not
clearly foreshadowed, then retroactivity islessjudtified. Second, wherethe overruled decison dedswith
procedural law rather than substantive, retroactivity ordinarily will be morereedily accorded. Third,
common law deciSons, when overruled, may resultin the overruling decison being given retroective effect,
gncethesubgtantiveissue usualy hasanarrower impact andislikdly toinvolvefewer parties. Fourth,
where, ontheother hand, substantia publicissuesareinvolved, arisng from statutory or congtitutional
Interpretationsthat represent adear departurefrom prior precedent, prospective gpplicationwill ordinarily
befavored. Ffth, themoreradicaly the new decison departs from previous substantive law, the greeter
the need for limiting retroactivity. Findly, this Court will alsolook to the precedent of other courtswhich
have determined the retroacti ve/prospective question in the same area of thelaw in their overruling
decisions’).
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___W.Vaa__, SE2dat__,2000WL at *2.

Our decison on retroactivity isnot affected by thefact that the Appellant’ scasewason
apped a thetimeNicholswasfiled. Aswerecognized and extensvely discussedin Blake, retroactivity
of new caselaw overruling prior precedent is permitted only under very limited cdrcumstances. In Blake,
thisCourt consdered the retroactive application of the Satev. Neuman, 179 W. Va 580, 371 SE.2d
77(1988), requiring atria court to make adetermination on the record regarding whether the defendant
knowingly, voluntarily, andintdligently waived hisright totestify inhisownbehdf. 197W.Va a 710,478
S.E.2d a 560. We were specifically asked in Blake to determine “whether the Neuman ruleisto be
gpplied to casestried before the Neuman decision which had not reached the appellate court until after
theeffectivedate of thedecison.” 1d. We concluded that the Neuman standards were not to be applied
retroactively in Blake, reasoning that “the rulein Neuman was merdly aprocedura/prophylactic ruleto
guide courtsin future proceedingsand was not intended to gpply to casesthat weretried beforethe date
of thedecision.” Id. at 712, 478 S.E.2d at 562. “To be clear, the Neuman requirements, like the
Mirandawarnings, arenot congtitutiond rightsthemsalvesbut aremerdy prophylactic Sandardsdesigned

to safeguard the right of every criminal defendant to testify in his or her own behalf.” Id.

Additiondly, the Appdlant in the present case consented to theintroduction of theevidence

of the prior DUI conviction and did not recommend any proposal's designed to prevent submission of the

meatter tothejury, such asstipulation or bifurcation. Inthat vein, the State emphasizesthat eveniif the
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principlesenunciated in Nicholswere gpplied to the Appellant’ s case, the desired relief would not be

forthcoming since the Appellant failed to preserve thisissue for appellate review.

Based upon our review of therecord, briefs, and arguments of counsdl, we conclude that
the Appdlant’ sarrest waslegal and that the Appellant is not entitled to retroactive application of the
principlesannouncedin Nichols. We consequently affirm the decison of the Circuit Court of Harrison

County.

Affirmed.
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