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SYLLABUSBY THE COURT

1. “A plantiff may esablish’ ddiberaeintention’ inadvil action againg anemployer
for awork-rdaed injury by offering evidenceto prove the five specific requirements provided in W.Va
Code § 23-4-2(c)(2)(ii) (1983).” Syllabus Point 2, Maylesv. Shoney's, Inc., 185 W.Va. 88, 405
S.E.2d 15 (1990).

2. To edablish that an employer hasacted with ddiberateintention, no higher burden
of proof exigts beyond thosefive requirements set forthinW.Va. Code, 23-4-2(c)(2)(i1) [1994]. Under
the statute, whether an employer hasa“ subjectiveredization and appreciation” of an unsafeworking
condition and itsattendant risks, and whether the employer intentionaly exposed an employeeto the
hazards created by theworking condition, requiresaninterpretation of theemployer’ sstateof mind, and
must ordinarily be shown by circumstantial evidence, from which conflicting inferences may often
reasonably be drawn. Accordingly, whileaplantiff may chooseto introduce evidence of prior smilar
Incdents or complaintsto crcumstantidly establish thet an employer has acted with deliberate intention,

evidenceof prior amilar incidentsor complaintsisnot mandated by W.Va. Code, 23-4-2(c)(2)(ii) [1994].



Starcher, Justice:

Inthisgpped from the Circuit Court of Cabdl County, we are asked to consder whether
the circuit court erred in granting summary judgment to an employer in a“ddiberate intention” action
brought pursuant to W.Va. Code, 23-4-2(c)(2)(ii) [1991]". After careful examination of the record, the
briefsof the parties, and dl other matters of record, wefind that genuine questions of materid fact exist
regarding whether the plaintiff-employee sdamages are aresult of the defendant-employer’ sviolation of
the aforementioned datute. As<et forth below, wereversethe drcuit court’' ssummeary judgment order and

remand the case for further proceedings.

l.
Facts & Background

OwensHllinais, Inc., the defendant bel ow and appellee, operated aglass-making plant in
Huntington, West Virginia. Owensllinoiswould often perform safety ingoections of itsplant. Some of
theseingpectionswouldindudetesting for level sof carbon monoxidearound equipment with combustion
engines, such as forklifts operating on the loading docks.

Theplaintiff assertsthat regulaionsimposed by theU. S. Occupationd Safety and Hedlth
Adminigration etablishamaximumsafelimit of 35 partsper million (* ppm”) of carbonmonoxide. InApril

1992, asafety ingpection of the Owensllinoisplant by an outsde ingpector found that carbon monoxide

The Legidature amended W.Va. Codg, 23-4-2in 1994, subsequent to the plaintiff’ sinjury.
However, no changes were made that would affect the instant appeal.
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levelswerereaching 17 to 19 parts per million in aconference room that was adjacent to aloading dock.
The safety ingpector wrote areport indicating that the “ source of the carbbon monoxideisthe tractorsand
lifts” used on the nearby loading dock, and that the carbon monoxide wasbeing drawn into theroom
through afresh air duct on the dock.

Tocorrect thecarbbon monoxideproblem, the safety ingpector recommended thet the plant
“conduct exhaust gastestson theforkliftsand tractorsto insurethat minimum carbon monoxidelevelsare
produced.” Thesafety ingpector further recommended that an andlyzer be purchased so that the plant
could conduct routine checks of levels of carbon monoxide, and ensure that its equipment was cdibrated
to produce a minimum level of carbon monoxide.

Ancther sfety ingoection was performed 3 monthslater in July 1992. Thesefety inpector
aganfound highlevesof carbon monoxidein officesand aconferenceroom -- levels“ much higher than
normd for theseareas” Theinspector further found that the “levelswould devate very quickly when
forkliftswerein the area, exceeding the 35 ppm dlowablelimit.” Test results attached to the safety
ingpection report indicate carbon monoxide levelsranging from 12 parts per million in office paceswith
the air conditioning turned off, to 71 parts per million in loading areas when “Forklift #53 went by.”

For asecond time, the safety inspector recommended that the plant “ acquireacarbon
monoxideandyzer for proper adjusting of the powered equipment.” Therecord indicatesthat Owens-
[llinais never purchased the carbbon monoxide andyzer, and never adjusted the eguipment to reduce carboon
monoxide output.

Theplantiff below and gppellee, Chester Nuitter, was employed by Owens-llinoisasa

maintenance carpenter. On April 27,1993, the plaintiff, along with several other Owens-Illinois
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employees was paforming renovaionsto an interior areaof the plant known asthe* old cafeteria” Doors
totheareawereremoved, andinther place plastic sheetswere hung from the celling to sedl off thearea
and prevent dugt from entering other arees of the plant. To perform work, three machineswith combustion
engineswereused intherenovations. A forklift wasused to assst with knocking down walls, a“bobcat”
was used to pick up and move bricksand debris, and atractor with acullet wagon was used to haul debris
to another location.

During themorning of April 27, the plaintiff wasremoving thesuspended cdiling of theold
cafeteria. A basket wassecured to theforklift, and the plaintiff waslifted inthe basket to aheight where
he could removean areaof calingtile Theforklift would then bedriven to different areasin theroomto
remove other areas of calingtile. Throughout the morning, the engine of the forklift was turned on and off
intermittently. Other employessusad the basket affixed to theforklift to remove duct work fromthe celling.
It appearsthat theengines of the bobcat and tractor were d so turned on and off throughout the morning
asthey were used in the old cafeteria

During hislunch bresk on April 27, the plaintiff becameill, complaining of asevere
headache and nausea. The plaintiff wastakento aloca hospitd whereablood test reveded he had been
exposed to high levesof carbon monoxide. Whilea*normal” carboxyhemoglobin test will show leves
near zero, atest of the plaintiff’ sblood showed acarboxyhemoglobin leve of 21%. The plaintiff now
contends that as aresult of his exposure to carbon monoxide, he has permanent injuriesincluding
continuous and uncontrollable shaking.

At gpproximatdy the sametimethet the plaintiff wasbecomingill, asupervisor went tothe

old cafeteriato ingpect the progress of somedectrical work. The supervisor recalshaving aheadache,
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andleaving theareato check on other work. Thesupervisor later conduded that hisheadache was caused
by carbon monoxide, and heimmediatdy returned tothe old cafeteria. The room was evacuated, and no
other work was performed in the old cafeteria that day.>

Theplantiff, dlong with hiswife AimaNuitter, filed theingtant action in the Circuit Court
of Cabdl County againg Owens-llinois. Theplaintiff aleged that hisinjuriesresulted from OwensHllinois
violation of the“ ddiberateintention” provisonsof our workers compensation law, W.VVa. Code, 23-4-

2(c) [1991] .2

The supervisor, Dae Fuller, was an dectrica crew leader. Hetestified in adeposition that he
went into the old cafeteriato check the progress of somedectrica work, and recdled having aheedache.
He later left the area, stating:

... 0| left and went up to my office. And | opened up thewindowsto
the outd deand stuck my heed out and took four or fivebig breethsof ar,
and my headache got better. | sat back down a my desk and | thought,
What intheworldisgoingon. Thenit hit me, and | called the plant
engineer andtoldhim, | sad, Y ou get down there and get them people out
of that room, | said, thereis carbon monoxideinthat room, and 1 anon
my way down there too.

W.Va. Code, 23-4-2(c)(2) [1991] dlowsalegal claim against an employer for awork-related
desath or injury if:

(i) Itisproved that such employer or person against whom liability is
assarted acted with aconscioudy, subjectively and deliberatdy formed
intention to produce the specific result of injury or death to an employee.
Thisstlandard requiresashowing of an actud, gpedificintent and may not
be satigfied by alegation or proaf of (A) conduct which producesaresult
that was not specifically intended; (B) conduct which constitutes
negligence, no matter how grossor aggravated; or (C) willful, wanton or
reckless misconduct; or

(i) Thetrier of fact determines, ether through specific findings of fact
made by the court in a trial without a jury, or through specid
interrogatoriestothejury inajury trid, thet al of thefollowing factsare
proven:

(A) That agpecific unsafeworking condition existed in theworkplace

(continued...)



Owensllinaislater filed amation for summeary judgment, contending thet it wasentitled
tojudgment asamétter of law becausethe plantiff could not provedl of the dements necessary to recover
under the ddliberateintention statute. Owens-llinoisapparently conceded below that aspecific unsafe
working condition existed intheworkplace-- namely, gas powered equipment producing highlevelsof
carbon monoxidein an endosed area-- and that this condition presented ahigh degree of risk and astrong
probability of seriousinjury or death. SeeW.Va. Code, 23-4-2(c)(ii)(A). However, the defendant
argued that the plaintiff could not prove that Owens-lllinois had a subjective redization and gopreciaion

of theexistence of the unsafeworking condition (W.Va. Code, 23-4-2(c)(ii)(B)); and could not provethet

%(...continued)
which presented ahigh degree of risk and astrong probability of serious
injury or death;

(B) That theemployer had asubjective redization and an appreciation
of theexistence of such specific unsafeworking condition and of thehigh
degree of risk and the strong probability of seriousinjury or death
presented by such specific unsafe working condition;

(©) That such gpeaific unssfeworking condition wasaviolaion of agate
or federd safety satute, rule or regulation, whether cited or not, or of a
commonly accepted and well-known safety sandard within the indusiry
or busnessof such employer, which satute, rule, regulation or sandard
was Joecificdly gpplicableto the particular work and working condition
involved, as contrasted with agiaute, rule, regulation or dandard generdly
requiring safe workplaces, equipment or working conditions;

(D) That notwithstanding the existence of the facts set forth in
subparagraphs (A) through (C) hereof, such employer nevertheless
thereafter exposad an employee to such spedific unsafeworking condition
intentionally; and

(E) That suchemployee so exposed suffered seriousinjury or degth as
adirect and proximate result of such specific unsafe working condition.
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Owensllinaisintentionaly exposed the plaintiff to the specific unsafeworking condition (W.Va. Code,
23-4-2(c)(ii)(D)).*

Inanorder dated November 22, 1999, the circuit court granted summary judgment to
Owensllinoisand dismissed theplaintiff’ sdams. Thedrcuit court foundthet the plaintiff wastheonly
employeewho reported feding ill ontheday of the accident,” and that no other employeesworkinginthe
old cafeteriahad complaned about carbbon monoxide or other fumesto Owens-llinois. Thedrcuit court
asofound no other employeesof Owens-lllinoishad ever reported suffering ilinessafter being exposed
to carbon monoxide.® Thedircuit court thereforeruled that Owens:lllinoisdid not redlize or appreciatethe
exigence of dangerouslevdsof carbon monoxideinthe*old cafeteria” asrequired by W.Va. Code, 23-
4-2(0)(2)(ii)(B), and further could not haveintentionally and knowingly exposed the plaintiff tothecarbon
monoxide, as required by W.Va. Code, 23-4-2(c)(2)(ii)(D).

The plaintiff now appeals the circuit court’s summary judgment order.

‘Beforethe circuit court, Owens-llinois aso challenged whether the plaintiff had presented
evidencetha Owens-llinoishad violated any dateor federd safety Satuteor regulation, or any commonly
accepted and well-known safety standard, as required by W.Va. Code, 23-4-2(c)(2)(ii)(C).

The circuit court concluded that genuine questions of materid fact exist regarding whether the
defendant violated asafety satute or regulation. Owensllinoisdoesnot chdlengethiscondusoninthe
instant appeal .

Theplantiff diputesthisfactua condusion. Theplaintiff citesto depositiontestimony intherecord
by awitnesswho worked asamachinerepairman for Owens-llinois. Thewitnesswasaso the presdent
of theunionfor OwensHllinois employess Thewitness tesimony suggeststhat the company hed recaived
numerous complaints about the exhaust coming from the motorsof the powered equipment. Thewitness
tedtified that “ [w]henyou had acomplant by thetimethey got thecomplaint to the responsible people the
workers usually were done and they had moved on. Or they would quit for awhile.”

Itisundear why thisdepogition testimony was not consdered by the circuit court initssummeary
judgment order.



.
Sandard of Review

Wereview the circuit court’ ssummary judgment order de novo. We have often stated
that wereview denovo acircuit court’ sentry of summary judgment under Rule 56 of the\West Virginia
Rulesof Civil Procedure, and apply the same standard that the circuit courts employ in examining
summary judgment motions. Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189, 451 SE.2d 755
(1994). Weedtablished thetraditiond standard for granting summary judgment in Syllabus Point 3 of
Aetna Casualty & Qurety Co. v. Federal Ins. Co. of N.Y., 148 W.Va. 160, 133 S.E.2d 770 (1963)
where we held:

A moation for summary judgment should begranted only whenitisclear

thet thereisno genuineissueof fact to betried and inquiry concerning the
factsis not desirable to clarify the application of the law.

[1.
Discussion

Intheingtant case, the parties gppear to agree that genuineissues of fact exist concerning
whether a* gpecific unsafeworking condition” existed a the Owens-llinoisplant whenthe plaintiff was
dlegedly injured. SeeW.Va. Code, 23-4-2(c)(2)(i1)(A). Theworking condition at issueiswhether the
engines of the powered equipment used by Owens-lllinois-- such astheforklifts-- wereimproperly
adjusted and produced excessive levels of carbon monoxide, particularly when used in an enclosed area
Theexigenceof agpecific unsafeworking condition done, however, isinaufficient to support addiberate

intention cause of action.



Tobehdd liableunder the ddliberate intention statute, W.Va. Code, 23-4-2(c)(2)(ii)(B)
requiresthat an employer have both “asubjective redization and an gpprediaion of theexigence of such
speaific unsafeworking condition and of the high degree of risk and thestrong possibility of seriousinjury
or desth presented by such specific unssfeworking condition.” “Thisrequirement isnot satisfied merdly
by evidence that the employer reasonably should have known of the specific unssfe working condition and
of the strong probability of seriousinjury or death presented by that condition. Instead, it must be shown
that the employer actualy possessed such knowledge.” Syllabus Point 3, in part, Blevinsv. Beckley
Magnetite, Inc., 185 W.Va. 633, 408 S.E.2d 385 (1991).

Furthermore, W.Va. Code, 23-4-2(c)(2)(ii)(D) requiresthat aplaintiff present material
evidence tha, notwithstanding the fact that the employer had asubyjective redization and gppreciation of
the unsafeworking condition,® “ such employer neverthel essthereafter exposed an employeeto such
specific unsafe working condition intentionally[.]”

The plaintiff arguesthat the circuit court erred in granting summary judgment because
genuineissuesof fact exist regarding whether defendant Owens:lllinaisinjured the plaintiff with ddliberate
intention as st forth in W.Va. Code, 23-4-2(c)(2)(ii). The plaintiff contendsthat areasonable fact-finder
could condude from the evidence that Owens-llinois hed actud, subjective knowledge that the forklifts
and other equipment used at the Owens-llinoisplant produced e evated |evel sof carbon monoxide--

levelsinexcessof federd sefety regulations. Second, the plaintiff contendsthat the evidenceindicatesthat

*The plaintiff must also establish, pursuant to W.Va. Code, 23-4-2(c)(2)(ii)(C), that the unsafe
working condition violated adate or federd sefety reguirement or somewd l-known safety gandard within
theindustry. Thepartiesdo not disputebeforethis Court that questionsof fact exist regarding thispoint.
See supra, footnote 4.



Owensllinais, notwithstanding its knowledge that the equipment created apecific, unsafe condition,
intentionaly placed the plaintiff inaclosed room where hewould beexposad to devated levelsof carbon
monoxide.

Owensllinais, however, arguesthat the plaintiff did not establishtheexistence of prior
injuriesor complaintsrelated to carbon monoxideexposurea theplant. Owens-lllinoisthereforecontends
that the plaintiff failed to establish aquestion of fact regarding whether Owens-lllinoisredized that its
powered equipment wasimproperly adjusted so asto be unsafe, and whether it appreciated the“high
degree of risk and astrong possibility of seriousinjury” presented by operating the equipment inan
enclosed room. We disagree.

In Syllabus Point 2 of Maylesv. Shoney's, Inc., 185W.Va 88, 405 S.E.2d 15 (1990),
we stated the plaintiff’s burden of proof in a“deliberate intent” action:

A plaintiff may etablish“ ddiberateintention” inaavil action againg an

employer for awork-relaed injury by offering evidenceto provethefive

speaific requirements provided in W.Va Code 8 23-4-2(c)(2)(ii) (1983).

However, wewent oninMaylesto gpproveajury indruction saingthat aplantiff “nesd only prove’ the
five gatutory dementsof W.Va. Code, 23-4-2(¢)(2)(ii), because such words“were used to explain that
no higher burden [of proof] existed.” 185W.Va. at 97, 405 S.E.2d at 24.

The defendant’ sargument that aplaintiff must introduce additiond evidence -- suchas
evidenceof prior injuriesor complantsabout aworking condition -- to establish their case runs counter
to our holding in Mayles. Aswe indicated in Mayles, to establish that an employer has acted with
deliberate intention, no higher burden of proof exists beyond those five requirements st forthinW.Va.

Code, 23-4-2(c)(2)(ii). Under the statute, whether an employer hasa*® subjectivereaization and
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appreciaion” of an unsafeworking condition and itsattendant risks and whether theemployer intentiondly
exposed an employeeto the hazards created by the working condition, requires an interpretation of the
employe’ ssateof mind, and mugt ordinarily be shown by drcumdantia evidence, fromwhich conflicting
inferences may often reasonably bedrawn. S, eg., Sasv. W-P Coal Co., 185 W.Va 569, 575, 408
SE.2d 321, 327 (1991). Accordingly, whileaplaintiff may chooseto introduce evidence of prior Smilar
Incdents or complaintsto crcumstantidly establish thet an employer has acted with deliberate intention,
evidence of prior similar incidents or complaints is not mandated by W.Va. Code, 23-4-2(c)(2)(ii).
After carefully examining therecord intheindant case, wefind drcumdantia evidencefrom
which areasonablejury could infer that Owens-lllinois had asubjective redization of aspecific unsafe
working condition -- thet itsforkliftsand other machineswere producing high levelsof carbon monoxide.
The evidence suggeststhat the defendant knew, through ingpections, that its equipment was producing
levels of carbon monoxideapparently in excessof federa safety requirements. 1t dso suggeststhat sefety
ingpectors employed by Owens-llinois recommended that a carbon monoxide sampler be purchasad by
the plant, and that the equi pment be adjusted to reduce the output of carbon monoxide. Wetherefore
believethat questions of materid fact exist regarding whether Owenslllinois had asubjectiveredization
and gppreciaion of the existence of agpecific unsafeworking condition and of the high degree of risk and
the strong possibility of seriousinjury or death presented by such specific unsafe working condition.
Asfor the gatutory requirement that the plaintiff prove hewasintentiondly expossdtoa
gpedificunsafeworking condition, theplaintiff arguesthat Owens-llinoisknew that theuse of forklift motors
would cause carbon monoxide level sto exceed federdly mandated safety requirements. The safety

Ingoections performed by Owens-lllinoisfound devated leve s of carbon monoxidein enclosed offices
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which merely adjoined areas where forklifts were being used. The plaintiff assertsthat, with this
knowledge, the defendant till required the plaintiff to work in the endosad old cafeteriawith the motors
of itspowered equipment running. Accordingly, theplaintiff contendsthat a“ genuineissueof materid fact”
exigswith regard to whether the plaintiff can meet the sandard of proof contained inW.Va. Code, 23-4-
2(0)(2)(i1)(D). We agree.

After examining the record, we find that there is evidence to support a finding,
notwithstanding the apparent knowledgethat theforkliftsand other machineswere producing carbon
monoxidein anamount goparently inexcessof federd regulaions, that Owens-llinoisexpasad the plaintiff
“to such specific unsafe working condition intentionally.”

Accordingly, it gppearsthat genuineissues of materia fact exist regarding whether the
plantiff’s damages are the result of the defendant’ sviolation of our ddliberate intention satute. We

therefore hold that the circuit court erred in granting summary judgment to defendant Owens-1llinois.

V.
Conclusion

Thedrcuit court’ sNovember 22, 1999 order isreversed, and the caseisremanded to the
circuit court for further proceedings.

Reversed and Remanded.
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