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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Appdlant review of adrcuit court’' sorder grantingamotionto dismissacomplantis
denovo.” Syl. Pt. 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va.

770, 461 S.E.2d 516 (1995).

2. “Wheretheissue on an agpped fromthe circuit court isclearly aquestion of law or
Involving an interpretation of agtatute, we apply ade novo standard of review.” Syl. Pt. 1, Chrystal

RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

3. “Whereaplantiff seeksto changeaparty defendant by amotion to amend acomplaint
under Rule15(c) of theWes VirginiaRulesof Civil Procedure, theamendment will rdate back to thefiling
of theorigind complant only if the proposed new party defendant, prior to the running of the statute of
limitations, recelved such notice of theingtitution of the origina action that hewill not be prgudiced in
maintaining his defense on the merits and that he knew or should have known that, but for amistake
concerning theidentity of the proper party, theactionwould have been brought against him.” Syllabus,

Maxwell v. Eastern Associated Coal Corp., Inc., 183 W. Va. 70, 394 S.E.2d 54 (1990).

4. “A proper pleading in partnership casesisby theindividud namesof the partners” Syl.

Pt. 2, Mullinsv. Baker, 144 W. Va 92, 107 S.E.2d 57 (1959).



Per Curiam:

Thisisan apped by Ms. Robin Lawson (hereinafter “ Appdlant”), individudly and as
executrix of theedtate of her father Robert E. Lawson (heranafter “decedent”), from an order of the Circuit
Court of Kanawha County refusng the Appellant’' smation to add Mr. Lee Benford asa party defendant
anddismissngthe Appdlant’ scvil action. The Appdlant contendsthat thelower court eredinfalingto
grant her motion to add Mr. Benford as a party defendant pursuant to Rule 15(c) of the West Virginia
Rulesof Civil Procedureandindismissngthecivil action. Basad upon our review of therecord, briefs,
and argumentsof counsd, weagree, in part, withthe Appellant’ scontentions. Accordingly, wereverse

and remand this case for further proceedings consistent with this opinion.

I. Facts and Procedural History

The Appellee Joseph C. Hash, Jr., and the Appelleelaw partnership Hash & Benford
(herainafter “law firm™) were hired by the decedent to draft awill naming Mr. Hash astheexecutor of the
edate. Following the decedent’ sdeath in 1987, Mr. Hash served asthe executor of the decedent’ sedtate.
Fromtheinitiation of hisduties as executor until the dissolution of the Hash & Benford law firm on
December 31, 1989, Mr. Hash practiced law with Mr. Lee Benford. 1n 1991, Mr. Hash wasremoved
asexecutor by order of the Jackson County Commission, based upon alegationsthat Mr. Hash, while
serving as executor of the decedent’ s estate, also served as a board member of Appellees Hartley
Manufacturing Co., Inc., and Hartley Oil Co, Inc., with whom the decedent had maintained ongoing

busnessdedings. Mr. Hash dlegedly engaged in self-dedling by entering into bus ness contractswith
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Hartley Manufacturing and Hartley Qil, to the benefit of the companiesand to thefinandd detriment of the

estate.

TheAppdllant filed theunderlying divil action on August 5, 1992, *sseking damages againgt
Appdless Mr. Hashand thelaw firm, for tortiousinterferencewith contractud rights, dvil congpiracy, lega
ma practice, and tortiousinterferencewith atestamentary bequest.? Although Mr. Lee Benford wasnot
named asaparty inthat August 5, 1992, complaint, he did receive notice of that complaint and the
adlegations contained therein and persondly contacted thelaw firm’ smd practiceinsurancecarrier regarding

thefiling of thecvil action. Mr. Benford dso appeared, by counsd, & adiscovery depostioninthiscase,

By complaint filed on October 30, 1991, the Appdlant asserted daims, not germaneto the narrow
Issues presented in this appeal, against other defendants, including Robert P. Hartley, Hartley
Manufacturing Co., Inc., R. E. L. Congtruction Inc., Hartley Oil Company, Inc., and E.I. DuPont de
Nemoursand Company. The October 30,1991, complaint dlegesthat Robert P. Hartley wasaprincipa
officer and/or director in chargeof operating and/or the controlling sharehol der of Hartley Manufacturing,
R. E. L. Condruction, and Hartley Oil Company, Inc. Theorigind complaint wasamended onAugust 5,
1992, to include Mr. Hash, Hash & Benford, and Jackson County Bank. The Bank wasincluded asa
defendant based upon oans made by the bank in conjunction with contractsfor the construction of
buildings and arail facility for the use of E. I. DuPont de Nemours and Company.

During ora argument of this matter, this Court raised the issue of the effect of the statute of
limitations upon dams asserted dmost three years after the dissol ution of the partnership between Mr.
Hash and Mr. Benford. Counsdl for the Appellant responded that the issue was resolved through the
application of the discovery rule, and no further discusson ensued on that issue during ord argument. Two
daysdfter ord argument, the Appd lant submitted areply brief explaining that thecomplaint wasamended
onAugust 5, 1992, indirect responseto information obtai ned during aFebruary 1992 depodition of Mr.
Hash regarding Mr. Hash' sdleged misconduct in handling theestate. Thus, the Appdlant explainsthat the
August 1992 amended complaint, forwarding dlegationsagaing Mr. Hash and Hash & Benford, wasfiled
well within thetwo years dlowed by the discovery rulefrom the discovery of the partnership’ stortious
conduct during Mr. Hash' s February 1992 depostion. Sincethis statute of limitation issue was not
extengvey condderedinthebriefsto thisCourt, we do not fored ose additiond inquiry into thismetter by
the lower court on remand, should such inquiry become necessary or appropriate.
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On September 8, 1992, thelaw firm filed amotion to dismissthe complaint, alleging that
the partnership was nat properly named in the complaint because asuit againg apartnership, under thelawv
exiging at thetimethe complaint wasfiled, must be brought againg theindividud partnersintheir own
names. No hearing was scheduled on the law firm’smotion to dismiss. On September 22, 1998, in
responseto thelaw firm’ salegation that the partnership could be sued only by naming both partners
individudly, the Appdlant filed apetition for leave to amend her complaint to add Mr. LeeBenford asa
party defendant, pursuant to Rule 15(c) of theWest VirginiaRules of Civil Procedure. On October 9,
1999, the lower court held a hearing on the partnership’s 1992 motion to dismiss. By order entered
November 16, 1999, the lower court denied the Appellant’ smotion to add Mr. Benford as a party
defendant, ruling, without extensve discussion, that the “relation back” provisonsof Rule 15(c) did not
apply. Thelower court also granted thelaw firm’ smotion to dismiss, ruling that “[a]t common law a

partnership was not a proper party to acivil action in West Virginia.”

I1. Standard of Review
In syllabus point two of Sateex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc.,
194W. Va 770,461 SE.2d 516 (1995), this Court explained that “[a] ppellate review of adircuit court’'s
order grantingamotiontodigmissacomplantisdenovo.” Thisdenovo sandard of review iscongstent
with the cusomary principles of gopellate review enunciated in syllabus point one of Chrystal RM. v.
CharlieA.L., 194W.Va 138, 459 SE.2d 415 (1995), asfollows “Where theissue on an gpped from
the drcuit court iscdearly aquedtion of law or involving aninterpretation of agatute, we goply ade novo

standard of review.”



[11. Discussion
The Appedllant assertsthat thelower court erred in denying her motionto add Mr. Lee
Benford asaparty defendant pursuant to Rule 15(c) of theWest VirginiaRulesof Civil Procedure. Rule
15(c) provides, in pertinent part, as follows:

(c) Relation Back of Amendments - - An amendment of a
pleading relates back to the date of the origina pleading when:

(2) thecdlaim or defense assarted inthe amended pleading arose
out of the conduct, transaction, or occurrence st forth or attempted to be
set forth in the original pleading; or

(3) theamendment changesthe party or the naming of the party
agangwhomadamisassertedif theforegoing paragraph (2) issatisfied
and, within the period provided by Rule4(k) [120 dayq| for serviceof the
summonsand complant, the party to be brought in by amendment (A) hes
received such natice of theinditution of the action thet the party will not
be prejudiced in maintaining adefense on the merits, and (B) knew or
should haveknown that, but for amistake concerning theidentity of the
proper party, the action would have brought against the party.

W.VaR.Civ.P. 15(c) (time limitation from W.Va.R.Civ.P. 4(k) supplied).?

*Rule 4(k) of the West Virginia Rules of Civil Procedure provides:

(k) Time Limit for Service - - If service of the summons and
complaint isnat made upon adefendant within 120 days fter thefiling of
the complaint, the court, upon motion or onitsown initiative after notice
to the plaintiff, shall dismisstheaction without prejudice asto that
defendant or direct that service be effective within a specified time;
provided that if the plaintiff shows good causefor thefailure, the court
shall extend the time for service for an appropriate period.



In the syllabus of Maxwell v. Eastern Associated Coal Corporation, Inc., 183
W.Va 70, 394 S.E.2d 54 (1990), thisCourt explicitly clarified the gpplication of Rule 15(c), asfollows:
Whereaplaintiff seeksto changeaparty defendant by amation
toamend acomplant under Rule 15(c) of theWest VirginiaRulesof Civil
Procedure, the amendment will relate back to thefiling of the origina
complant only if the proposed new party defendant, prior to therunning
of the gatute of limitations, received such notice of theingtitution of the
origind action thet hewill not be prgjudiced in maintaining hisdefense on
the meritsand that he knew or should have known thet, but for amigtake
concerning theidentity of the proper party, the action would have been
brought against him.
Accord Barney v. Awvil, 195 W. Va. 733, 466 S.E.2d 801 (1995); Higgins v. Community Health
Assn, 189 W. Va. 555, 433 S.E.2d 266 (1993); Plymalev. Adkins, 189 W. Va. 204, 429 S.E.2d
246 (1993); Marks Construction Co., Inc. v. Bd. of Educ. of County of Wood, 185 W. Va. 500,

408 S.E.2d 79 (1991).

In the case sub judice, the lower court hed that “Rule 15(c) dlows reaion back of the
amendment only if theamendment ismade within the one hundred twenty (120) daysdlowed for sarvice
under Rule4(K).” That ruling significantly misinterpretsRule 15(c). Itisnot theamendment itsalf which
Issubject to the 120 day limitation under Rule 4(K); the question iswhether the defendant to be added
recelved gppropriate noticewithin 120 days of thefiling of theaction. In order to achievere ation back
under Rule 15(c), the party to be added must, within 120 days of thefiling of the complaint, (a) have
received notice of theingtitution of the action such that hewill not be prejudiced and (b) have known or
should haveknown that, but for amistake concerning theidentity of the proper party, theaction would have

been brought against him.



The Appellant emphesizesthat Mr. Benford hed actud knowledgeof thiscvil actionwhen
the complaint was served upon thelaw firm, asevidenced by thefact that Mr. Benford persondly notified
theinsurance carrier regarding theingtitution of theaction. The Appdlant dso contendsthat Mr. Benford
knew or should have known that he would have been named, in hiscapacity asapartner inthelaw firm

of Hash & Benford, but for a mistake.

Based uponour review of thismatter, we concludethat Mr. Benford had knowledge of
the pending suit when the law firm was served with the complaint. Moreover, wefind that Mr. Benford
received such notice of theingtitution of the origind action that hewill not be prgjudiced in maintaining a
defenseand thet Mr. Benford knew or should have known thet, but for amigtake concerning the individud
recitation of partnership names, the actionwould have been properly brought against him asapartner in
thelaw firm. Consaquently, we hold that the lower court erred in refusing the Appellant’ srequest tofile
an amended complaint againgt Mr. Benford relating back to the date of thefiling of the origind complaint

pursuant to Rule 15(c).

The Appdlant dso dlegesthat thelower court erred in granting the partnership’ smotion
to dismisson the ground that a partnership could not beaproper party to acivil actionin West Virginia
in 1992, prior to the passage of the Uniform Partnership Act of 1995, West VirginiaCode 88 47B-1-1
t047B-11-5(1995) (Repl.V0l.1999). The Appdlant assertsthat apartnership could properly beaparty
to alawsuit under West VirginiaCode 8§ 47-8A-13 (1953) (Repl.V0l.1980), inexistencein 1992 asa

portion of the Uniform Partnership Act of 1953: “Where, by any wrongful act or omissonsaof any partner
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acting inthe ordinary course of the business of the partnership or with the authority of its copartners, loss
or injury iscaused to any person, not being apartner in the partnership, or any pendty isincurred, the
partnershipislidbletherefor to the same extent asthe partner so acting or omittingtoact.” Wegt Virginia
Code § 47-8A-14 (1953) (Repl.Vol.1980) provided:

The partnership isbound to make good the loss: (8) Where one partner

acting within the scope of his apparent authority receives money or

property of athird person and misappliesit; and (b) Where the
partnership inthe course of itsbusinessreceivesmoney or property of a

third person and the money or property so recaived is misgpplied by any

partner whileit isin the custody of the partnership.

In Belmont County National Bank v. Onyx Coal Co., 177 W. Va. 41, 350 S.E.2d
552 (1986), this Court acknowledged that apartnershipisaseparate entity. 1d. at 43, 350 SE.2d a 554
n.2. Moreover, in syllabus point two of Mullinsv. Baker, 144 W. Va. 92, 107 S.E.2d 57 (1959), this
Court explained that “[ & proper pleading in partnership casesisby theindividua namesof the partners.”
Accordingly, whilethe partnership could be sued, proper pleading would require the partnersto be
individualy named. Incluson of Mr. Benford asaparty defendant, asdiscussed above, rendersthelaw
firm’'sdamsof improper pleading againd the partnership moot by cregting aproper pleeding naming bath

partiesindividualy.

Based upon theforegoing, wereversethelower court’ sdismissd of the Appelant’ saivil
action and remand with directionsto permit thefiling of the Appellant’ samended complaint to indude Mr.

LeeBenford individudly, relating back to thefiling of the origind complaint pursuant to theprovisonsof



Rule 15(c), and for such further proceedings as become necessary or appropriate subsequent to the

reinstitution of this cause of action.

Reversed and Remanded with Directions.



