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In Aikensv. Debow, 208 W.Va. 486, , 541 S.E.2d 576, 592 (2000), this Court
took what | referredto asa® bold step forward” and recognized that a particular tortfeasor may owea
certain, clearly foreseedble party aduty of duecareto avoid causing that party a“ purely economicloss.”
Our law exigtsto provide remediesto those personsor entitieswho areinjured, even whenthat “injury”
is purely an economic loss, as a direct and proximate cause of atortfeasor’ s carelessness.

| concur tothemgority’ sopinion becauseit again representsacareful, well-reasoned step
forward. The opinion demondratesthe principle that adefendant’ s duty toward aplaintiff ishighly fact-
dependent, and rddiveto the* drcumdancesof time, place, manner or parson.” Syllabus Point 1, Dicken
v. Liverpool Salt & Coal Co., 41 W.Va. 511, 23 S.E. 582 (1895).

The mgority’ sopinion demondtratesthat this Court cannot endeavor to predict every
gtuation whereatortfeasor’ sactions may have an adverse effect on aparty’ seconomic interests and when
under Alkensv. Debow those actionsmay form the basisfor ligbility. Asl suggestedin my concurrence
to Aikens -- and asthe magjority’ s opinion now makes crystal clear -- the evaluation of whether a

defendant in aparticular case owed aplantiff aduty of careto not causethe plantiff an economiclossis



aquestion for courtsto consder on acase-by-casebass. SeeAikens, 208W.Vaa 541 SE2d
at 595.

| agreewith themgarity’ sandyssof the drcumdances of time, place, manner and people
surrounding the designing of the sawer system by defendant Kanakanui Associates, and the subsequent
reliance by plaintiff Eastern Stedl Constructors upon the plans made by Kanakanui. It isreasonably
foreseeableto the average person, even the absence of privity of contract, that acontractor may be
economicaly harmed when adesign professond cardessly drafts plansfor aproject. It wasdefinitely
foreseeableto Kanakanui that plaintiff Eastern -- even though only theoreticdly known to Kanakanui when
the planswere drafted -- could be financially harmed by mistakesinthe plans. Therefore, a“ specia
relationship” existed between the drafter of the plans, and the people who were expected to rely on the
plans. The defendant desgner therefore owed the plaintiff contractor aduty to carefully conduct its craft
so asto avoid inflicting foreseeable economic losses that could result from carelessly drafted plans.

| gpplaud the mgority’ sexacting anadyssof theinstant case. | therefore respectfully

concur.



