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SYLLABUSBY THE COURT

1. “* A dreuit court' sentry of summary judgment isreviewed denovo.” Syllabuspaint
1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).” Syllabus point 1, Shaffer v. Acme

Limestone Co., Inc., 206 W. Va. 333, 524 S.E.2d 688 (1999).

2. “* A mationfor summeary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syl. Pt. 3, Aetna Casualty & Surety Co. v. Federal Insurance Co. of New
York, 148 W. Va. 160, 133 SEE.2d 770 (1963).” Syllabus point 1, Tiernan v. Charleston Area

Medical Center, Inc., 203 W. Va. 135, 506 S.E.2d 578 (1998).

3. “Inthemattersof negligence, ligbility attachesto awrongdoer, not because of a
breach of acontractud reaionship, but because of abreach of duty which resultsin aninjury to others”

Syllabus point 2, Sewell v. Gregory, 179 W. Va. 585, 371 S.E.2d 82 (1988).

4, “Theultimatetest of theexigence of aduty to usecareisfound in theforeseeghility
that harmmay reult if itisnot exerdised. Thetestis would the ordinary man in the defendant’ s pogtion,
knowing what he knew or should have known, anticipate that harm of the generd nature of that suffered

was likely to result?” Syllabus point 3, Sewell v. Gregory, 179 W. Va. 585, 371 S.E.2d 82 (1988).



5. “The determination of whether adefendant in aparticular caseowesaduty tothe
plantiff isnot afactud question for thejury; rather the determination of whether aplaintiff isowed aduty
of care by adefendant must be rendered by the court asamatter of law.” Syllabus point 5, Aikensv.

Debow, W.Va __, SE2d__ (No. 27376 Nov. 6, 2000).

6. A design professional (e.g. anarchitect or engineer) owesaduty of caretoa
contractor, who has been employed by the same project owner asthe design professiona and who has
relied uponthedesign professiona’ swork product in carrying out hisor her obligationsto the owner,
notwithstanding the alosence of privity of contract between the contractor and the design professond,, due
to the specid relaionship that exists between thetwo. Consequently, the contractor may, upon proper
proof, recover purely economic damagesin an action dleging professond negligenceonthepart of the

design professional.

7. When aspecid rdationship exigts between adesgn professond and acontractor, the
speaific parameters of theduty of care owed by the design professond to the contractor must be defined
on acase-by-case basis. However, in general, the duty of care owed by adesign professional to a
contractor withwhom heor she hasaspecid rdaionshipisto render hisor her professond sarviceswith
theordinary ill, careand diligence commensurate with thet rendered by membersof hisor her professon

in the same or similar circumstances.

8. “Therequirement of privity of contract in an action for breach of an expressor



implied warranty in West Virginiais hereby abolished.” Syllabus, Dawson v. Canteen Corp., 158

W. Va. 516, 212 S.E.2d 82 (1975).

9. A design professiona (e.g. an architect or engineer) providing plans and
gpecificationsthat will befollowed by acontractor in carrying out some aspect of adesign, impliedly
warrantsto thecontractor, notwithstanding theabsence of privity of contract between the contractor and
the design professiond, that such plans and specifi cationshave been prepared with the ordinary kill, care

and diligence commensurate with that rendered by members of his or her profession.



Davis, Justice:

Eastern Sted Congtructors, Inc., acontractor, appeasan order of the Circuit Court of
Harrison County granting summeary judgment infavor of Kanakanui Associates, adesign professond, as
to Eastern Steel Constructors claimsfor professional negligence, implied warranty of plansand
gpecifications, and asathird-party beneficiary to acontract between Kanakanui Associaiesand the City
of Sdem, West Virginia Thedircuit court rgjected theclam for profess ona negligence based uponits
conduson that, because Eagtern Sted Congtructors: sought only economic dameges, this cause of action
could bemaintained only asacause of actionin contract. With repect to theimplied warranty daim, the
circuit court reasoned that absent a.contract between the parties, therewasno duty owed. Findly, the
circuit court found that Eastern Steel Constructors wasnot athird-party beneficiary of the contract
between Kanakanui Associatesand the City of Sdem. After reviewing the parties briefs, the record
submitted on gpped, and the rdevant law, wefind thet a.contractor may assert anegligence cause of action
agand adesign professond saeking purely economic damagesevenintheabsenceof privity of contract,
that thereexigsanimplied warranty of plansand specificationsthat inuresto acontractor in the absence
of acontract, and finaly, that Eastern Sted Condtructors failed to establish any evidence supporting its

third-party beneficiary claim.

l.
FACTUAL AND PROCEDURAL HISTORY
TheCity of Sdem, West Virginia(hereingfter “ Sdem”), adefendant and third-party plaintiff
below and an appellee herein, entered into a contract with Kanakanui Associates (hereinafter
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“Kanakanui™), so adefendant below and appellee herein, under which Kanakanui wasto provide
engineering and architecturd sarvicesfor cartainimprovementsto Sdem’ sexising sewer sysem, indluding
the desgn of anew sawage treetment plant to be built under one congruction contract, and of two sewer
linesto thenew plant that wereto bebuilt under two additiona congtruction contracts. Kanakanui crested
particular documents namdy plansand spedifications, to be usad to soliat bidsfrominterested congtruction
companiesin connectionwith thethree separate contracts, and to befurther used by the successful bidders
incongructing theproject. After thecompletion of thebidding process, Eastern Sted Congtructors, Inc.
(hereinafter “ Eagtern”), plaintiff below and gppdlant herein, was awarded a contract for the congtruction

of one of the sewer lines to the new plant.

Eagtern contendsthet after beginning condtruction on the project, it experienced sgnificant
ddlays causad by sub-surface rock conditions and exigting utility servicelinesthat hed not been disclosed
inthedocuments prepared by Kanakanui. Kanakanui submitsthat under the contract between Sdemand
Eastern, Eastern was*to beresponsiblefor theinstallation of the facilitiesregardless of the type,
nature, or quantity of subsurface conditions, including rock, on the Project.” (Emphasis

added).

Asareault of the ddlays encountered in the project, Eagtern assarts, it incurred subgtantial

actual and consequentia damages. 1n addition, Eastern maintainsthat Kanakanui failed to properly

‘Contractsfor the congtruction of the sewer trestment plant and the other sewer linewere
awarded to parties other than Eastern.



administer and manage the project, which, according to Eastern, caused it further financial damage.

Eadern subsequently filed tort actionsagaingt both Sdem and Kanakanui for itsdameges.
Eagtern’ scomplaint contained three dlegationsthat involved Kanakanui: (1) that Kanakanui had been
negligent initsprovision of construction engineering services, consultation, project ingpection, project
management, and project adminigtration; (2) thet both Sdlem and Kanakanui breeched animplied warranty
of plansand specifications; and (3) that the Eastern was entitled to damages asathird-party beneficiary

of the contract between Salem and Kanakanui.

Kanakanui responded with amoation for summeary judgment pursuant to Rule 56(b) of the
West VirginiaRulesof Civil Procedure. Following ahearing on Kanakanui’ smoation, the Circuit Court of
Harrison County, by order entered November 2, 1999, granted themotion. Inreachingitsconclusonthat
summary judgment should beawarded in favor of Kanakanui, thecircuit court found that Kanakanui’ s
motion presented two issues of law. Fire, whether the execution and rendering of acontract between an
enginear/architect and an owner for the design, plans, and specifications of aproject importsaduty from
the enginear/architect to a contractor congtructing part of the project under a separate contract with the
owner. If theanswer to thislegal question isaffirmative, the circuit court observed, then subsequent
guestions of whether such a duty conveysto the contractor aright to maintain actions against the
enginer/architect for negligencein performing itscontract obligationsand for breach of animplied warranty
of plansand specificationsmust beaddressed. Thesacond legd issueidentified by thecircuit court was

whether acondruction contractor hired by an owner hasathird-party beneficid interest arisng froma
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contract between an engineer/architect and the owner, to which the construction contractor wasnot a
party, such that the construction contractor may inditute an action aganst the engineer/architect for its
falureto properly render the srvices contracted. After identifying theseissues, the drcuit court conduded,
asto thefirst issue, that

the prevailing law in West Virginialimitsthe recovery of abuilding

contractor to an action for economic damages againgt the owner asan

action in contract only, and that there is not a duty owed by the

engineer/architect tothebuilding contractor regarding theplans, drawings

and specifications, the adequacy or inadequiacy of any or dl of themand

for the administration of the contract, under the engineer/architect’s

contract to and for the owner.
With regard to the second issue, thecircuit court concluded “ that the buil ding contractor is precluded by
West Virginia Code 855-8-12°from maintaining any claim asaparty with abeneficid interestinthe
contract between the Owner and the Engineer/Architect because the contractor was not specificaly
identified and theactionindtituted wasintort.” (Footnoteadded). Itisfromthisorder that Eastern now

appeals.

2West Virginia Code § 55-8-12 (1923) (Repl. Vol. 2000) states:

If acovenant or promise be made for the sole bendfit of aperson
withwhomitisnot made, or withwhomitismadejointly with others, such
person may mantain, in hisown name, any actionthereonwhich hemight
mantanin caseit had been madewith himonly, and the condderation hed
moved from him to the party making such covenant or promise.

(Emphasis added).



.
STANDARD OF REVIEW

Itiswel esablished thet our review of agrant of summary judgmentisdenovo. “‘A drcuit
court’ sentry of summary judgment isreviewed denovo.” Syllabuspoint 1, Painter v. Peavy, 192
W.Va 189, 451 SE.2d 755 (1994).” Syl. pt. 1, Shaffer v. Acme Limestone Co., Inc., 206 W. Va
333,524 S.E.2d 688 (1999). In conducting our denovo review of thecircuit court’ sruling, we must
consider the following standard for granting summary judgment in the first instance:

“A mation for summary judgment should begranted only when it

isclear that thereis no genuineissue of fact to betried and inquiry

concerning thefactsisnot desirableto darify the goplication of thelaw.”

Syl. Pt. 3, Aetna Casualty & Surety Co. v. Federal Insurance Co.

of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).
Syl. pt. 1, Tiernan v. Charleston Area Med. Ctr., Inc., 203 W. Va. 135, 506 S.E.2d 578 (1998).

With these standards as our guide, we now consider the issues raised in this appeal.

[1.
DISCUSSION
A. Design Professional’s Liability to Contractor
For Purely Economic Damages Resulting from
Professional’ s Negligence

Thefirg question raised in thisgpped iswhether thereexigsin West Virginiaacause of
action sounding in negligencewhereby acongruction contractor may recover damagesfor purdy economic
lossesfromadesign professiona (e.g. architect or engineer) intheabsence of acontract between the

contractor and the design professiond. Thetria court concluded that such a cause of action may be
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pursued only as an action in contract law.> We disagree.

ThisCourt previoudy addressed the question of whether aclamfor negligencemay liein
the context of the congtruction industry wherethereisno contract between the partiesto adisputein the
case of Sewdll v. Gregory, 179 W. Va. 585, 371 S.E.2d 82 (1988). Sewell involved homeowners
(the Sewdls) who discovered | atent defectsin thair homethat dlegedly resulted from negligence on the part
of the congtruction contractor who had built the home. The defects manifested themsalvesin substantia
flooding of thehome. The Sewellshad not purchased the home directly from the contractor, however.
Insteed, thehomehadinitially been sold by the contractor to another family who subsequently sold it tothe
Sawells. Consequently, there was no contract between the Sewells and the contractor. The Sewells
neverthd esssued the contractor, in part, for hisaleged negligencein building thehouse. Thedircuit court
dismissedthe Sewd |’ snegligence claim againg the contractor, presumably based upon alack of privity
between them. Inreverang thedrcuit court’sdismissa, thisCourt hdd: “[i]n the matters of negligence,
ligbility attachesto awrongdoer, not because of abreach of acontractud relationship, but because of a

breach of duty which resultsin an injury to others.” Syl. pt. 2, Sewell (emphasis added).

For the purposes of theinstant case, then, Sewdll indructs usthat Eastern may properly
assrt acause of actionfor negligence againgt Kanakanui if it can be established that Kanakanui owed a

duty of careto Eastern. Seealso Syl. pt. 3, Aikensv. Debow, ~ W.Va__, SE2d___ (No.

3There was no contract entered between Eastern and Kanakanui.
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27376 Nov. 6,2000) (“*“In order to establish aprimafacie case of negligencein Wes Virginia, it must
be shown that the defendant has been guilty of some act or omissonin violaion of aduty owed tothe
plaintiff. No action for negligence will lie without aduty broken.” Syl. Pt. 1, Pardey v. General
Motors Acceptance Corp., 167 W. Va 866, 280 S.E.2d 703 (1981).” Syl. Pt. 4, Jack v. Fritts, 193

W. Va. 494, 457 S.E.2d 431 (1995).”).

With regard to the exisence of aduty of care, the Sewell Court further held, in Syllabus

point 3,
[t]heultimatetest of the exidence of aduty tousecareisfoundin

the foreseeability that harm may result if itisnot exercised. Thetestis,

would the ordinary manin thedefendant’ s position, knowing what he

knew or should have known, anticipatethat harm of the generd nature of

that suffered was likely to result?
179W.Va585, 371 SE.2d 82. The Sewell Court concluded that it wasforeseeabl e to the contractor
when he congructed the housethat therewoul d be subsequent purchasers. Therefore, the Court reasoned,
the contractor had “*acommon law duty to exercise reasonable care and skill in the congtruction of a
building . . . [and g subsequent homeowner can “maintain an action against abuilder for negligence
resulting in latent defectswhich the subsequent purchaser was unableto discover prior topurchese”’” |d.
at 588, 371 S.E.2d at 85 (citing Johnson v. Graham, 679 P.2d 1090 (Colo. Ct. App. 1983), rev'd

on other grounds, Tri-Aspen Constr. Co. v. Johnson, 714 P.2d 484 (Colo. 1986)).* In reaching

“Analogously, we have aso recognized that the designer of an access road or
encroachment onto apublichighway may beliableto athird-party for persond injuriesresulting fromthe
designer’ s negligence:

(continued...)



its conclusion, the Sewell Court was not, however, required to addressthe genera rule precluding
economic damagesinacauseof action, such asthecasea bar, wherenegligenceiscdamed intheabsence

of either physical injury, property damage or a contract.

More recently, in acasethat did involve aplaintiff seeking purely economic damagesas
areault of thedefendant’ snegligence, thisCourt conducted andaboratereview of thedetermination of the
exigenceof aduty of care. SeeAikensv.Debow,  W.Va __, SE2d___ (No.27376 Nov.
6, 2000). The Aikens Court began by noting that the question of whether aduty existsis aquestion of
law for the court to resolve: “[t]he determination of whether adefendant in aparticular case owes aduty
totheplantiff isnot afactud question for thejury; rather the determination of whether aplantiff isowed
aduty of care by adefendant must be rendered by the court asamatter of law.” Syl. pt. 5, Aikens. In
defining the proper consderationsfor ascartaining the existence of aduty, we obsarved in Alkensthat, in
additiontothe primary question of foreseeshility of risk indiscerning theexistenceof aduty, congderaion
must dsobegivento““thelikelihood of injury, themagnitude of theburden of guarding againgt it, and the

consequencesof placingthat burdenonthedefendant.”” Aikens,  W.Vaa , SE2da

*(...continued)

Anindependent contractor, who damsspedid kill or knowledge
to plan and design an access road and encroachment onto a public
highway, and negligently prepares such aplan and desgn, may beligble
to personsinjured asaproximateresult of such negligencebeforeor after
the plan or design has been accepted by the owner or employer of the
independent contractor and regardless of privity.

Syl. pt. 5, Louk v. Isuzu Motors, Inc., 198 W. Va. 250, 479 S.E.2d 911 (1996).
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dip op. at 6 (quoting Robertson v. LeMaster, 171 W. Va. 607, 301 S.E.2d 563 (1983).

The Aikens Court cited numerous caseswherein causes of action for negligencewere
rejected wheretheinjury was purdly economic, thereby evidencing that courtshave generdly declined to
dlow therecovery of soldly economic damagesin negligenceactions. Inthisregard, the Aikens Court
obsarved that dlowing plaintiffsto recover economic damagesresulting from another’ snegligence, inthe
absence of physicd injury, property damage or acontract, may result in an over-expangon of the conoept
of duty thereby SUbjecting defendarttsto virtually limitless ligbility that, in addition to being disproportionate
to adefendant’ snegligent act or omisson, may increeselitigetion to aleve that courtswould be unableto

manage.

Having established the exigence of awell settled generd ruleagaingt permitting recovery
in negligencefor purdy economic damages, however, the Aikens Court acknowledged that aminority of
juridictionshave permitted such recovery “under certainlimitedcrcumdances” =~ W.Vaa_ ,
SE2da___,dipop.a 22. After athorough review of caselaw from jurisdictionsgtrictly adhering to
the generd rule of no economic recovery, aswel asthat from jurisdictionsthat have deve oped and gpplied
exceptionstothat generd rulein order to permit economic recovery, weexpressed “ our belief thet ahybrid
gpproach must befabricated to authorizerecovery of meritoriousdamswhilesmultaneoudy providinga
barier agand limitlessligbility.” Alkens~ W.Vaa_, SE2da__ ,dipop.a29. Wewent
on to explan that “[t]he common thread which permesates the analyss of potential economic recovery in
the absence of physica harmisthe recognition of the underlying concept of duty. Absent somespecial
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relationship, the confines of whichwill differ depending upon thefacts of each rlationghip, theresmply
Isno duty.” Id. (emphasisadded). The Court further explained that

[f]he existence of agpedid rdlaionship will be determined largely by the
extent towhich the particular plaintiff isaffected differently from socety in
generd. 1t may be evident from the defendant’ sknowledge or specific
reason to know of the potential consequences of the wrongdoing, the
personslikdy to beinjured, and the damageslikdy to be suffered. Such
specid relationship may be proven through evidence of foreseeghility of
the nature of the harm to be suffered by the particular plaintiff or an
identifiable class and can arise from contractua privity or other close
nexus.

ldat  , SEZ2da __,dipop.at28. Whiletheeconomic lossasserted in the Aikens case
involved adisruption to commerce and the case did not involve the congtruction industry, we nevertheless
adhereto our belief, expressadin that opinion, that recovery of economic damagesshould bedlowedin
certain meritorious clamswhen an adequate barrier againg limitlessliability, such astheexigenceof a
special relationship, can be identified:

[W]here aspecid and narrowly defined rel ationship can be established

*The Aikens Court limited itsresolution to the specific factud circumstancesbeforeit and
held in Syllabus point 9:

Anindividud whosugtainseconomiclossfromaninterruptionin
commercecaused by another’ snegligence may not recover damagesin
the absence of physica harmto that individud’ s person or property, a
contractua relationship with the alleged tortfeasor, or some other
special relationship between the dleged tortfeasor and the individua
who sustains purely economic damages sufficient to compel the
conclusion that the tortfeasor had a duty to the particular
plaintiff and thet theinjury complained of was clearly foreseegbleto the
tortfeasor.

(Emphasis added).
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between thetortfeasor and aplaintiff who was deprived of aneconomic

benefit, thetortfeasor canbeheldliable. Incasesof that nature, the duty

exigsbecause of the specid relationship. Thespecid dassof plantiffs

involvedinthose caseswere particularly foresseableto thetortfeasor, and

the economic losses were proximately caused by the tortfeasor’s

negligence.
Aikens_ W.Vaa__, SE2da__ ,dipop.a 30. Tothisend, we notethat, for reasons
amilar to thosewe expressed in Aikens, numerous courts have dlowed the recovery of economic dameages
by acontractor for the negligence of adesign professond wheretherewasno contract betweenthetwo

and where there was no physical injury or property damage.

For example, in the South Carolina case of Tommy L. Griffin Plumbing & Heating
Co. v. Jordan, Jones& Goulding, Inc., 320 S.C. 49, 463 S.E.2d 85 (1995), a contractor filed an
action, whichinduded charges of negligence, againg adesign engineer seeking only economic dameages.
The Supreme Court of South Carolina concluded thet the rule against economic recovery goplied only
“‘wherethe dutiesare created solely by contract.’” Griffin,320S.C.a__, 463 SE.2d a 88 (quoting
Kennedy v. Columbia Lumber & Mfg. Co., Inc., 299 S.C. 335, 347, 384 S.E.2d 730, 737 (1989)).
Wherethereisno contract between the parties, the court explained, acause of action intort may liewhen
“thereisagpecial relationship between thedleged tortfeasor and theinjured party” giving riseto aduty
that is subsequently breached by thedefendant. Id.a -, 463 SE.2d a 88 (emphasisadded).® The

court concluded that “[i]n the case sub judice, Engineer designed the project specificdly for the[Owner].

®Footnote one of the Griffin case contains a substantial list of citations from courts
concurring with this view.
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Engineer supearvised thecondruction. Engineear had theright, among other rights, toingpect the condruction
andto halt congtruction. Under thesefacts, Engineer owed aduty to the contractor not to negligently

design or negligently supervise the project.” Id. at _, 463 S.E.2d at 89.

Guardian Construction Co. v. Tetra Tech Richardson, Inc., 583 A.2d 1378, 1381
(Dd. Super. Ct. 1990), isaso analogousto the case sub judice. In Guardian, contractors asserted
anegligence claim againgt adesign engineer aleging that misca culations by the engineer resulted in
additiond labor and equipment costsand log profits. Inconduding that thecontractors negligencedams
were cognizable, the court commented:

Where. . . therelationship or nexus between the supplier
and the user of certain types of information is, in one way or
another sufficiently close, some Courts have been willing to extend
ligbility for economic lossinthe absence of direct contractua privity.
These cases suggest that the controlling question iswhether it was
foresseableto the negligent supplier of information that theinjured party
would rely ontheinformation. Under thisline of cases, if rdiancewas
foresseable, alegd duty wasfound to exist which would support ligbility
for economic losses even in the absence of contractua privity. . . .

Other casestake the foreseedhility requirement astep farther and
requirethat thefaulty information beintended by itsnegligent supplier to
be specificdly relied upon by aparticular party or asettled classof parties
before economic damages are recoverable on a negligence theory. . . .

Guardian, 583 A.2d at 1382 (citationsomitted) (first emphassadded). TheGuardian Court ultimately

relied on the Restatement (Second) of Torts§ 552 (1977),” aswell ascaselaw from other jurisdictions,

"The Restatement (Second) of Torts § 552 (1977) states:

(continued...)
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to concludethat, under the circumstances of the casebeforeit, the contractor’ sactionin negligencewas
not barred by alack of privity notwithstanding thefact that the damages sought were purdy economic. The
Court explained:

Modern legal authority supports the propostion thet if, in the
course of itsbusiness, [adesign professond] negligently obtained and
communicatedincorrectinformation goedificdly knownandintendedtobe
for the guidance of [contractors], and if it is specifically known and
intended thet [the contractors] would rely in caculaing their project bids
onthatinformation, andif [thecontractorg rely thereontotheir detriment,
then [thedesign professional] should beliablefor foreseegbleeconomic

’(...continued)
§ 552. Information Negligently Supplied for the Guidance of Others

(1) Onewnho, inthecourseof hisbusiness, professon or employment, or
inany other transaction inwhich he hasapecuniary interes, suppliesfdse
information for the guidance of othersintheir businesstransactions, is
subject to lighility for pecuniary loss caused to them by tharr judtifigble
relianceupontheinformation, if hefailsto exercisereasonablecareor
competence in obtaining or communicating the information.

(2) Exoept asgtated in Subsection (3), thelighility stated in Subsection (1)
is limited to loss suffered

(8 by the person or one of alimited group of personsfor whose
benefit and guidance heintendsto supply theinformation or knowsthat
the recipient intends to supply it; and

(b) through reliance upon it in atransaction that heintendsthe
information to influence or knowsthat therecipient sointendsorina
substantially similar transaction.

(3) Theliahility of onewhoisunder apublic duty to givetheinformation
extendsto loss suffered by any of the class of personsfor whose benefit
the duty iscreated, in any of the transactionsin whichitisintended to
protect them.
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losses sustained by [the contractors] regardless of whether privity of
contract exists.

Guardian, 583 A.2d at 1386. The Court further observed the ¢l ose nexus between the negligence and
the economic harm suffered: “theuse of theinformation negligently supplied was not an indirect or

collateral consequence. . . it was the end and aim of the transaction.” |d.

Another like case is Donnelly Construction Co. v. Oberg/Hunt/Gilleland, 139
Ariz. 184,677 P.2d 1292 (1984). In Donnelly acongtruction contractor sued adesign professiond for
negligence. Thecontractor clamed that it had rdied upon plans, specifications, and aste plan prepared
by the design professond to calculateitsbid onaproject. The contractor was awarded the project based
upon its bid amount. However, once construction began, the contractor discovered that the
aforementioned documentscontained subgtantia errorsthat resulted inincreased cogtstothe contractor.
Inoverturningadismissd granted by thetria court, the Supreme Court of Arizonafound that the aosence
of acontract between the contractor and thedesigner did not precludethe contractor’ snegligenceaction
as privity was not required to maintain an action in tort.

Reather, an action in negligence may be maintained upon the plaintiff’'s

showing that the defendant owed a duty to him, that the duty was

breached, and that the breach proximatdly caused aninjury which resulted

Inactua damages . .. Duty and ligility are only impaosed where both the

plaintiff and the risk are foreseeable to a reasonable person.
Donnelly, 139 Ariz.at ___, 677 P.2d at 1295 (internal citation omitted). The Court elaborated:

Desgn professondshaveaduty to useordinary skill, care, and
diligencein rendering their professond sarvices. ... Whenthey are

cdled uponto provide plansand specificationsfor aparticular job, they
must usethelr skill and careto provide plansand pedificationswhich are
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aufficient and adequate. . . . Thisduty extendsto those with whom the

desgn professond isinprivity, . . . and tothosewithwhom heor sheis

not.. ..
Id. (internd citationsomitted). Findly, the Court concluded thet it wasforeseegbl ethat the contractor, who
was“hired to follow the plans and specifications prepared by [the design professond ], would incur
increased codsif those plansand specificationswereineror.” Id.a_ -, 677P.2da 1295-96. See
also A.R. Moyer, Inc. v. Graham, 285 So. 2d 397 (Fla. 1973) (concluding that third-party generd
contractor could maintain negligenceaction againg architect in absence of privity); National Sand, Inc.
v. Nagel Condtr., Inc., 182 Mich. App. 327, 451 N.W.2d 618 (1990) (acknowledging, with approvd,
that Court of Appealsof Michigan had allowed acontractor to maintain anegligence action againsta
project engineer in the absence of privity of contract); Bacco Constr. Co. v. American Colloid Co.,
148 Mich. App. 397, , 384 N.W.2d 427, 434 (1986) (allowing contractor’ s claim of negligence
againgt engineer based upon foreseeability that “ an engineer’ sfailureto make proper caculationsand
specificationsfor aconstruction job may create arisk of harm to the third-party contractor who is
respong blefor goplying those gpedificationstothejobitsdf. Therisk of harmwouldindudethefinancid
hardship created by having to cure the defects which may very wdl not be caused by the contractor.”);
Jim's Excavating Serv., Inc. v. HKM Assoc., 265 Mont. 494, , 878 P.2d 248, 255 (1994)
(holding that “athird party contractor may successtully recover for purely economic lossagaing aproject
engineer or architect when the desgn professona knew or should have foressen thet the particular plaintiff
or anidentifisbledassof plantiffswereat risk inrdying on theinformation supplied.”); RelianceIns. Co.
v. Morris Assocs, P.C., 200 A.D.2d 728, 607 N.Y.S.2d 106 (1994) (affirming lower court's denidl

of defendant design professond’ smotionto dismisscomplaint asto countsof negligenceand professond
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mal practice asserted by contractor, notwithstanding absence of privity).®

Weare persuaded by our prior andyssin Aikensv. Debow, and theforegoing authority
from other jurisdictionsalowing contractorsto assert negligence causes of action to recover economic
damagesin the aasence of contractud privity, conssquently we expresdy hold that adesign professond
(e.g. anarchitect or engineer) owesaduty of careto acontractor, who has been employed by the same
project owner asthe design professona and who hasrelied upon the design professond’ swork product
in carrying out his or her obligationsto the owner, notwithstanding the absence of privity of contract
between the contractor and the design professond, due to the gpecid relationship thet exists between the
two. Consequently, thecontractor may, upon proper proof, recover purely economic damagesinanaction

alleging professional negligence on the part of the design professional.

We believethat thisresolution adequately balancesthe need to permit “recovery of
meritoriousclamswhilesmultaneoudy providingabarrier agang limitlessliability.” Aikkens__ W.Va
a , SEzda_,dipop.a29. Thecontractor isamember of alimited dass compiled of those

contractorsbidding on aparticular project. Moreover, thefactsthat the contractor must rely on design

®8But see Blake Constr. Co., Inc. v. Alley, 233 Va. 31, 353 S.E.2d 724 (1987)
(conduding that contractor could not recover economic lossesfor architect’ s negligent performance of
professona servicesrendered pursuant to contract between architect and owner); Berschauer/Phillips
Congtr. Co. v. Seattle Sch. Dist. No. 1, 124 Wash. 2d 816, 881 P.2d 986 (1994) (affirming lower
court ruling that acontractor could not recover purdly economic damegesfrom an architect inatort action).
For adiscussion including citationsto additional cases agreeing with thisview, see National Steel
Erection, Inc. v. J.A. Jones Constr. Co., 899 F. Supp. 268 (N.D.W. Va. 1995).
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documentsto caculate hisor her bid and, if successful in bidding, to congtruct the project, and may be
further subject to oversght by the desgn professond during actual congruction of the project, fulfillsthe
requirement of the foreseeability of harm that would result from negligence on the part of the design
professond. Fndly, thisresolution properly placesthe duty of care onthe party whoisin the best pogtion

to guard against the type of negligence herein asserted.

Having established that adesign professiona owesaduty of careto contractors, we
endeavor to give some definition to that duty. We note that the exact nature of the specific duty owed by
adesgn professond may beimpacted by provisonscontained in the various contractsentered among the
parties(e.g. the contract between the owner and the design professional, and the contract betweenthe
owner and the contractor), provided that such contractua provisonsdo not conflict withthelaw. In
addition, theduty of care may befurther defined by rulesof professiona conduct promulgated by the
agencies charged with overseaing the specific professon of which adefendant isamember. See, eg.,
Wes VirginiaRules of Professond Responghility for Professond Enginears 1A W.Va CSR. §7-1-16

et seg. (1993);° West VirginiaRules of Professiona Conduct for Architects, 1A W.Va C.SR. §2-1-9

For example, 1A W. Va. C.SRR. § 7-1-16.3(b) (1993) states:

Regigrantsshal approve and sed only those design documents
and surveys that conform to accepted engineering standards and
safeguard the life, health, property and welfare of the public.

(Emphasis added).
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et seq. (1998)."° Consequently, we hold that when aspecial relationship exists between adesign
professond and acontractor, the Specific parameters of the duty of care owed by the design professond
to the contractor must be defined on acase-by-casebass. However, in generd, the duty of care owed
by adesgn professond to acontractor with whom he or she hasaspecid rdaionshipisto render hisor
her professond serviceswiththeordinary skill, careand diligence commensurate with that rendered by
membersof hisor her professoninthesameor smilar circumdtances. See, eg., Donnelly Congr. Co.
v. Oberg/Hunt/Gilleland, 139 Ariz. 184, 677 P.2d 1292, 1295 (“Design professionals havea
duty touseordinary ill, care, and diligencein rendering their professond services” (citation omitted));
1.0.1. Sys., Inc v. City of Cleveland, Texas, 615 S.\W.2d 786, 790 (Tex. Civ. App. 1980) (“An
engineer or anarchitect must usetheskill and carein the parformanceof hisdutiescommensuratewiththe
requirements of his profession, and isonly liable for afailure to exercise reasonable care and skill

commensurate with those requirements.” (citations omitted)).

Having determined that acontractor may indeed maintain acause of actionfor negligence
seeking purely economic damages againgt adesign professona wherethereisno privity of contract
between the two, we conclude that the circuit court erred in granting summary judgment in favor of

Kanakanui as to Eastern’s claim of professional negligence.

1A W. Va. C.SR. § 2-1-9.1.1 (1998) tates;

Inengaging inthe practice of architecture, aregistered architect
shall act with reasonabl e care and competence, and shall apply the
technical knowledge and kill which are ordinarily gpplied by registered
architect [sic] of good standing, practicing in the same locality.
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B. Design Professional’s Liability to Contractor
For Implied Warranty of Plans and Specifications

Wenext addressthedircuit court’ saward of summeary judgment infavor of Kanakanui as
to Eagern’ sdam for breach of animplied warranty of plansand specifications. Aswith Eagtern’'sdam
for professond negligence, the arcuit court concluded that aclaim for breach of implied warranty could

be pursued only as an action sounding in contract. We again disagree.

In the sole Syllabus point of Dawson v. Canteen Corp., 158 W. Va. 516, 212 SE.2d
82 (1975), this Court held “[t]he requirement of privity of contract in an action for breach of an express
or implied warranty inWest Virginiaishereby abolished.” (Emphasisadded). While Dawsonwasa
product ligbility caseinvolving contaminated food purchased from avending machine, we extended its
holding into the realm of construction casesin Sewell v. Gregory, 179 W. Va. 585, 371 S.E.2d 82
(1988). In Sewell, we concluded that acontractor’ simplied warranty of habitability of fitnessextended
to ausad home purchased from asdler other than the contractor himor hersdf. By way of explaining our
rationale for this conclusion, we observed that

“[t]he purposeof awarranty isto protect innocent purchasersand
hold buildersaccountablefor their work. With that object in mind, any
reasoningwhichwould arbitrarily interposeafirs buyer asan obstruction
to someone equaly asdeserving of recovery isincomprehengble. ...
No reason has been presented to uswhereby the origina owner should
have the benefits of animplied warranty or arecovery on anegligence
theory and the next owner should not Ssmply becausethere hasbeena
transfer. Suchintervening sdes, sanding by themsalves, should not, by
any standard of reasonableness, effect an endto animplied warranty or,
inthet metter, aright of recovery on any other ground, upon manifetation
of adefect. The builder dways has available the defense thet the defects
are not attributable to him.”
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Swel, 179 W. Va at 589, 371 S.E.2d at 86 (quoting Moxley v. Laramie Builders, Inc., 600 P.2d

733, 736 (Wyo. 1979)).

Duetothespecid rdationship that exists between adesign professond and acontractor,
whichisdiscussad in the preceding section of thisopinion, webdieveasmilar condusoniswarrantedin
the case of animplied warranty of plansand specifications. While, inatechnica sense, the plansand
specificationsare prepared for the owner of aproject, adesign professona nonethelessknowsthat they
will berdied upon by contractorsvying for the project, and ultimately will befurther relied upon by the
contractor who ishired to perform the actual work. Furthermore, errors and inadequaciesin the
specificationswill forseeably work to thefinancid detriment of the contractor. Conseguently, aninnocent
contractor should be protected by awarranty, and design professond s thereby held accountable for thelr

work.

Wearenot donein conduding that awarranty of plans and specifications should extend
to benefit of acontractor. The Supreme Court of South Carolina, in Tommy L. Griffin Plumbing &
Heating Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 463 S.E.2d 85 (1995), concluded
that atrid court had erred in dismissing acontractor’ swarranty damsbassd uponlack of privity between
the contractor and the engineer who produced the subject plansand specifications. The Griffin Court
explained that, pursuant to exiging South Carolinaprecedent, “onewho [undertakes] to desgn and oversee
acongruction project for another impliedly warrant[s| the design and qudity of construction despitethe

lack of privity between the parties” 320S.C.a__, 463 S[E.2d at 89 (citing Hill v. Polar Pantries,
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219S.C. 263, 64 SE.2d 885 (1951)). The Court dso reasoned that “‘[i]f aparty furnishesplansand
spedificationsfor acontractor to follow in acondruction job, hethereby impliedy warrantstheir sufficiency
for the purpose in view” notwithstanding the absence of privity. Id. (quoting Beachwalk Villas

Condominium Ass'n v. Martin, 305 S.C. 144, 146, 406 S.E.2d 372, 374 (1991).

Arizona has reached a similar conclusion. In Donnelly Construction Co. v.
Oberg/Hunt/Gilleland, the Supreme Court found thetrial court’ sdismissal of aclaim for breach of
implied warranty of plansand specificationson lack of privity groundswasinerror. 139 Ariz. 184, 677
P.2d 1292. The Donndly Court stated, without elaboration, that “[a] cdam for breach of acommon law
warranty does not require privity.” Id.at ___, 677 P.2d at 1297 (citing Rocky Mountain Fire and
Cas. Co. v. Biddulph Oldsmobile, 131 Ariz. 289, 640 P.2d 851 (1982)). Findlly, the court identified
the scopeof such awarranty by explaning thet desgn professonds*do not ‘warrant’ thet their work will
be‘accurate) .. .. Rather, ...they ‘warrant’ merdy that they have exercised their skillswith careand

diligence and in areasonable, non-negligent manner.” 1d. (internal citation omitted).

Following existing West Virginia precedent, and the cases discussed above, we hold thet
adesgnprofessond (eg. anarchitect or engineer) providing plansand specificationsthat will befollowed
by a contractor in carrying out some aspect of a design, impliedly warrants to the contractor,
notwithstanding the alosence of privity of contract between the contractor and the design professond, thet
such plansand goecificationshave been prepared with theordinary skill, careand diligence commensurate

with that rendered by members of his or her profession.
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Because we concludethat acontractor may pursueaclam for the breach of animplied
warranty of plansand spedificationsintheabsenceof privity, wefind that thecircuit court erredin granting

summary judgment to Kanakanui as to Eastern’s claim for breach of implied warranty.

C. Design Professional’s Liability to Contractor
Asa Third-party Beneficiary to Contract
Between Design Professional and Project Owner

Fndly, weaddressthedrcuit court’ saward of summeary judgment infavor of Kanakanui
asto Eagern’ sthird-party beneficary daim. Thedrcuit court concluded thet Eastern wasprecluded from
pursuing thisclaim asit wasnot athird-party beneficiary of the contract between Salemand Kanakanui
as defined in West Virginia Code 8§ 55-8-12 (1923) (Repl. Vol. 2000), which states:

If acovenant or promise be made for the sole bendfit of aperson
withwhomitisnot made, or withwhomitismadejointly with others, such
person may maintain, in hisown name, any actionthereonwhich hemight
mantanin caseit had been madewith himonly, and the condderation hed

moved from him to the party making such covenant or promise.

(Emphasis added).

Theforegoing datute expresdy dlowsaperson whoisnat aparty to acontract to mantan
acause of action arigng from that contract only if it was madefor hisor her “sole benefit.” Wehave
repeetedly applied this statute and have consstently given forceto the“ solebenefit” requirement. In
Elmorev. Sate FarmMut. Auto. Ins. Co., this Court rejected the argument that athird-party could
assert adamfor breach of fidudiary duty againg atortfeasor’ sinsurer finding that “ [ c]learly theinsurance
contract herewas not made for the sole benefit of the plaintiff.” 202 W. Va 430, 438, 504 S.E.2d 893,
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901 (1998).

Wehavesmilarly concluded that medicd mad practice plaintiffscould not bring adirect
actionasthird-party bendfidariesagaing aphyscan' sliaaility insurer whereit wasnot established thet the
insurance policy contained |anguage bestowing abenefit on athird-person who was not aparty to the
contract. Robinson v. Cabell Huntington Hosp., Inc., 201 W. Va. 455, 498 S.E.2d 27 (1997).
In reaching its conclusions, the Robinson Court observed that “‘[t] his Court hasheld that in order for a
contract concerning athird party to giverisetoan independent cause of actioninthethird party, it must
have been made for the third party’ s sole benefit.”” 201 W. Va. at 460, 498 S.E.2d at 32 (quoting
Woodford v. Glenville Sate College Hous. Corp., 159 W. Va. 442, 448, 225 S.E.2d 671, 674
(1976). Seealso United Dispatch v. E.J. Albrecht Co., 135 W. Va. 34, 46, 62 S.E.2d 289, 296
(2950) (conduding thet “[]he provisonsrelied upon by plantiff asgiving it aright of action on the contract
wereintended for the benefit and protection of [one of the contracting parties], and not for thesole
benefit of the plaintiff or for the sole benefit of a class of which plaintiff isamember.” (emphasis

added)). ™

"Eastern urges this Court to rely on dicta contained in the case of Woodford v.
Glenville Sate College Housing Corp., 159 W. Va. 442, 225 S.E.2d 671 (1976), questioning a
“redrictiveinterpretation” of W. Va Code § 55-8-12 that giveseffect totheword “sole” in order tofind
thet Eastern may assart athird-party daim. Wededine. Ignoringtheword“sole” inW. Va Code §55-8-
12 would not only place this Court in the improper role of legidator, but would aso require that we
disregard our mandate to give effect to each part of adatute. See Sateexrd. Morganv. Trent, 195
W. Va 257, 263, 465 SE.2d 257, 263 (1995) (“**“‘ In ascertaining legidative intent, effect must be given
to each part of the satute and to the statute asawhole so asto accomplish the genera purpose of the
legidlation.””’” (citations omitted)).
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Withregard to meking adetermination of whether aplantiff isathird-party beneficiary of
aparticular contract, we have held that:
Intheabsence of aprovisoninacontract goedificdly sating thet
such contract shal inure to the benefit of athird person, thereisa
presumption that the contracting partiesdid not sointend andin order to
overcome such presumption theimplication from thecontract asawhole
and the surrounding circumstances must be so strong asto be tantamount
to an express declaration.
Syl. pt. 2, Ison v. Danid Crisp Corp., 146 W. Va. 786, 122 S.E.2d 553 (1961). Eastern hasfailed
to direct this Court to any languagein the contract between Kanakanui and Sdem that either expresdy or
impliedly declares an intent that the contract was for Eastern’ ssole benefit. Whileit isclear that the
contracting partiesknew the contract would result in profess ond work product by Kanakanui thet would
ultimately berdied upon by aconstruction contractor building the project, it isequaly clear that the
contract itsdf wasfor the benefit of the contracting parties. Consequently, wefind no error inthecircuit

court’s grant of summary judgment on this ground.

V.
CONCLUSION
For the reasons stated in the body of this opinion, the November 2, 1999, order of the
Circuit Court of Harrison County isaffirmed insofar asit granted summary judgment infavor of Kanakanui
asto Eagern’sdaim asathird-party beneficiary, reversed insofar asit granted summary judgment for
Kanakanui asto Eagtern’ sclamsfor professona negligence and implied warranty, and remanded for

additional proceedings not inconsistent with this opinion.
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Affirmed in part, Reversed in part, and Remanded.
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