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SYLLABUS

1. “*“Uponmoationtodirect averdict for the defendant, the evidenceisto beviewed inlight most
favorableto prosecution. Itisnot necessary in gpprasing itssufficiency that thetrid court or reviewing
court be convinced beyond areasonable doubt of the guilt of the defendant; the questioniswhether there
issubgtantia evidence upon which ajury might justifiably find the defendant guilty beyond aressonable
doubt” Satev. West, 153 W.Va. 325, 168 SE.2d 716 (1969). Syl. pt. 1, Satev. Fischer, 158 W.Va

72,211 SE.2d 666 (1974).” Syl. Pt. 10, State v. Davis, 176 W.Va. 454, 345 S.E.2d 549 (1986).

2. “Thefunction of an appdlate court when reviewing the sufficiency of the evidenceto support
acrimind convictionisto examinetheevidenceadmitted &t trid to determinewhether such evidence, if
believed, issufficient to convince areasonable person of the defendant’ sguilt beyond areasonable doulbt.
Thus, the relevant inquiry iswhether, after viewing the evidence in the light most favorableto the
prasacution, any rationd trier of fact could have found the essentid dementsof the crime proved beyond

areasonable doubt.” Syl. Pt. 1, State v. Guthrie, 194 W.Va 657, 461 S.E.2d 163 (1995).

3. “TheDouble Jeopardy Clauseof the Ffth Amendment to the United States Condtitution conasts
of three separate congtitutiona protections. It protectsagaingt asecond prosecution for thesame offense
after acquittal. It protectsagainst asecond prosecution for the same offense after conviction. Andit
protects against multiple punishmentsfor the sameoffense” Syl. Pt. 1, Satev. Gill, 187 W.Va. 136,

416 S.E.2d 253 (1992).



4. ““The Double Jeopardy Clausein Articlel11, Section 5 of the West Virginia Congtitution,
providesimmunity from further prasecution where acourt having jurisdiction has acquitted the accused.
It protects againgt asecond prosecution for the same offense after conviction. 1t also prohibits multiple
punishmentsfor thesameoffense.’” SyllabusPoint 1, Conner v. Griffith, 160 W.Va 680, 238 SE.2d

529 (1977)." Syl. Pt. 2, Satev. Gill, 187 W.Va. 136, 416 S.E.2d 253 (1992).

5. “Inascartaining legidativeintent, acourt should look initidly at thelanguage of theinvolved
dautesand, if necessary, thelegidative hisory to determineif thelegidature hasmade adear expresson
itsintention to aggregate sentencesfor rlated crimes. If no such dear legidativeintent can be discerned,
then the court should analyze the statutesunder thetest set forth in Blockburger v. United Sates, 284
U.S. 299,52 S.Ct. 180, 76 L.Ed. 306 (1932), to determine whether eech offenserequires an eement of

proof thet the other doesnot.” Syl. Pt. 8, in part, Satev. Gill, 187 W.Va 136, 416 SE.2d 253 (1992).

6. ““Wherethe sameact or transaction conditutesaviolation of two distinct Satutory provisons,
thetest to be gpplied to determine whether there aretwo offenses or only oneiswhether each provison
requires proof of an additiond fact whichtheother doesnot.” SyllabusPoint 8, Satev. Zaccagnini, 172

W.Va 491, 308 SE.2d 131 (1983).” Syl. Pt. 6, Satev. Gill, 187 W.Va. 136, 416 SE.2d 253 (1992).

7. TheprovisoninWest VirginiaCode 861-3-24d (1995) (Repl. Vol .2000)[defining thecrime
of larceny by fraudulent scheme] found in subsection (c), which reads, “A violation of law may be

prosecuted under thissection notwithstanding any other provisonof thiscode,” doesnot expressaclear



legidativeintent to cresteaseparateand didtinct offense, with separate, additiond punishment for thesame

acts.

8. Eveary dement necessary for aconviction of larceny by fdse pretense under West VirginiaCode
§61-3-24 (1994) (Repl. Vol. 2000) isa so an element for conviction of larceny by fraudulent scheme

under West Virginia Code § 61-3-24d (1995) (Repl. Vol. 2000).

9. Intheabsenceof proof that adefendant obtained “ services’ by afraudulent scheme, every
eement necessary for aconviction of larceny by fraudulent schemeunder West VirginiaCode 8 61-3-24d
(1995) (Repl. Vol. 2000) isa so an element for conviction of an agent or employee for larceny by

embezzlement under West Virginia Code § 61-3-20 (1929) (Repl. Vol. 2000).



Albright, Justice:

ThomasD. Rogers gppedshisconvictionsin the Circuit Court of Randolph County, after
ajury trid, for thefd ony offenses of two counts of larceny by depriving another of property by means of
afraudulent schemeunder West VirginiaCode 8 61-3-24d (1995) (Repl. VVal. 2000), onecount of larceny
by obtaining property of ancther by fase pretenseunder West VirginiaCode 8§ 61-3-24 (1994) (Repl. Val.
2000) and onecount of larceny by embezzlement under West VirginiaCode 8 61-3-20 (1929) (Repl. Val.
2000)." Contending that the chargeswereinternaly inconsistent and that the conduct underlying the
chargesdid not riseto thelevd of crimina conduct, Appdlant clamsthat thetria court erred by not
grantingamoationfor judgment of acquittd astod| counts. Inaddition, Appellant arguesthat theevidence

introduced at trial was insufficient to support the convictions.

After athorough review of these argumentsin conjunction with the record, we conclude
that two of the convictions condtitute multiple convictionsand sentencesfor the same actswhich violated
doublejeopardy protections. Wed 0 concludethat the evidence adduced a trid was ufficient tosugan
two convictionsfor larceny. Accordingly, wereverse and remand this case for new ordersaof conviction

and sentencing consistent with this opinion.

‘A chargefor thefd ony offenseof falsifying accounts(W. Va Code § 61-3-22 (1923) (Repl. Val.
2000)) was dismissed by thetrid court at the conclusion of the State' s case-in-chief because therewas
insufficient evidence presented to support the charge.
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|. Factual and Procedural Background
Appdlant sold and ingdled computer hardware, aswell as network and operating sysems
for computersthrough Micro Computer Associates, Inc., acompany owned by him. Inthe summer of
1994, Appdlant and hiscompany entered into acontract with Micro Vane, Inc., aMichigan software
company, to sall Micro Vane products to beer distributorsin a seven state region as an authorized
Independent contractor, for which Micro-Vanewasto pay acommission on completed saes. The
contract permitted Appdllant to promote Micro Vane products aswel | asthe productsand services of

Appellant’ s business.

Micro Vane specidizesin asoftware inventory sysem, known as“dBEV® Beverage
Management System” (hereinafter “dBEV®"), which automatesthe record keeping, reporting and
accounting systems of beer wholesale companies. To enable Appellant to demonstrate the various
components of the computer system to progpective buyers, Micro Vane supplied him with certain dBEV®
oftware, two operating manuas and ahand-held computer/printer.? The demonstration software provided
to Appdlant did not contain al of the components of alicensad software package because some features

could not be demonstrated.®

*The hand-held deviceswerefor use by delivery personnd toissue receiptsand record sales.
Except for the hand-held device, Micro Vane did not sell or service computer hardware.

%An example of such acomponent isan add-on program which enables cusomers using the Micro
Vane softwareto communicate viamodemwith their s ected supplier brewery for reporting and restocking
purposes.



Appdlant maintained that he provided an additiond incentiveto progpectiveMicro Vane
cusomerswhoweredready computerized but wereusing adifferent brand of record keeping software.,
To savethe progpectiveMicro Vane cusomer thetime and expense of re-keying theinformation froman
existing database, Apped lant testified that he devel oped an automated method by which acustomer’s
historical data could be converted to the Micro Vane system. He said that the service was routindy
provided to Micro Vane customers, but that Micro Vane refused to pay for the service. Conflicting

testimony was presented regarding the existence and quality of Appellant’ s data conversion system.*

Although its independent contractors could demonstrate and promote the dBEV®
software, Micro Vane sgenerd practice wasto require the buyer to submit acompleted software license
agreament with acheck for an agreed-upon price directly to itsMichigan office beforeit rdleased alicensd
copy of the softwareto thebuyer. If Micro Vane acoepted the contract, it would send alicensad copy of
the softwarethat wasassgned aunique serid number for each cusomer. Micro Vaneincduded oneyear

of technica supportinthecost of al ABEV® licenseagreaments. After thefirdt year, anannua serviceor

*Thepresident of Micro Vanetestified that hedid not know whether Appellant had converted
historical datafor any of the MicroVane saleshe completed. A dataconversion contractor who had
formerly worked with Appdlant, and who was on retainer with Micro Vane a thetime of trid, tedtified thet
data converson methods vary with each job performed because the software, hardware and operating
sysemsof theuserswererardly, if ever, the same. Hedso said that Appdllant did not know how to
completeadataconverson. A personwhowaorked morerecently for Appelant explained that hisson hed
worked with Appd lant on numerousoccad onsto convert historical datafor cusomers. Additiondly, one
of Appdlant’ sNorth Carolinacusomerstedtified that Appelant converted hishigtoricd datatotheMicro
Vane system which he had been using for three years without any significant problems.
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mai ntenance contract could be purchased for continued technica support. Customers accessed this

technical support by toll-free phone calls to the Micro Vane staff located in Michigan.

Inthesummer of 1996, Micro Vane deviated from itscusom of requiring payment anda
ggned license agreement in advance of releasing acopy of its softwareto anew customer when one of
Appelant’ sprospective North Carolinacustomersing sted on recelving the product beforetendering
payment or Signing alicense agreement. On July 26, 1996, Micro Vane sent acopy of the dBEV®
software and other rel ated software to Appelant to assst himin dlosing asdewith the North Carolina
company. Appellant testified that the customer then gave him $2,000in earnest money® and signed a
contract,® and Appel lant began work on converting the customer’ sexisting datato the Micro Vane
program. Soon theresfter, Appd lant wasinformed by the North Carolinacustomer that he had decided
not to purchasethe softwarefrom Appelant.” The evidencedisclosesthat the customer subseguently
obtained anew copy of the dBEV® oftwaredirectly fromMicroVane. Appe lant admitted thet after the
North Carolina customer withdrew from the contract, Appellant did not return the licensed dBEV®

software or other related software to Micro Vane.

*The disposition of the earnest money is not at issue in the instant case.

*The record does not establishif the contract wasin theform of aMicro Vane license agreement,
acontract with Appellant’s company or both.

‘Appdlant testified that hewastald by the customer that Micro Vane had offered the customer free
oftwareif hewould discontinue doing busnesswith Appdlant. According to MicroVane spresdent, the
North Carolinacustomer decidedto ded directly with the Micro Vaneoffice because hewas concerned
with how frequently Appellant missed gppointments. Micro Vane s president a so testified that the
company mede unsuccessful attemptsto contact Appelant about paying him commissononthissde The
method or methods by which the contacts were attempted is not revealed in the record.
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Although Appdlant’ swritten contract with Micro Vaneexpired on July 31, 1996, it was
edablished at trid that Appelant was permitted to work asaMicro Vane salesrepresentative during a
period of contract renewa negotiations. However, by certified | etter dated October 22, 1996, MicroVane
informed Appellant that his contract would not be
renewed, and that the sarvices of Appdlantand Appdlant’ scompany wereterminated, effective October
18, 1996. Micro Vanerequested through this same communication that Appellant ceasefurther sales
adtivitiesonitsbehdf uponrecapt of theletter and that Appdlant forward alist of hisactive sdesprogpects
to Micro Vane. Micro Vane agreed to pay commission on any saesto companies on the progpect list
completed before December 31, 1996. Intheletter of October 22, 1996, Micro Vane dso requested that
Appdlant adviseit about the number of Micro Vane hardware and software productsin hispossesson so
that arrangementsfor retrieving theseitems could bemade. The presdent of Micro Vanetedtified thet the
only Micro Vane product which Appelant returned in responseto the October 22, 1996, |etter wasthe
hand-held computer/printer. [n addition to the software from the failed North Carolinasale noted above,

Appellant failed to return any other Micro Vane software and instructional materialsin his possession.

In late September or early October 1996, before receiving the October 22, 1996 non-
renewd letter fromMicro Vane, Appelant contacted abeer digtributor in Elkins, West Virginia, known

asHElkins Ditributing Company, Inc. (hereingfter “Elkins’), asapotentid Micro Vane software purchaser.?

8Elkins is an Anheuser Busch beer distributorship servicing afive-county area.
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Appdlant gave Elkinsabusness card which contained hisbus ness address and toll-free td ephone number

even though the name of his business, Micro Computer Associates, was not on the card.’

Tesimony wasoffered & trid that Appdlant demondrated the dBEV® softwarefor Elkins
in“midor mid-late’ October 1996. Impressed with thesystem, Elkinsentered into asalescontract with
Appdlant’scompany, Micro Computer Associates, Inc, dated November 18, 1996, for atotd amount
of $56,535. Thistotd represented a$20,435 purchase by Elkins of Micro Vane products and a$36,100
purchase of computer hardware, to be supplied by Appdlant. Although the Elkinsemployeeinvolvedin
the sdetedtified that she believed she was purchasing alicensed software product, Appelant did not
present the sandard Micro Vanelicense agreement to Elkinsat thetime of sdle. Appellant aso did not
ask that acheck beissued to Micro Vanefor any portion of thesdle. Instead, Appdlant asked Elkinsto
writed| checks payableto the order of Micro Computer Associates. The down payment on the sdlewas
meade by check dated November 19, 1996, well after Appdlant’ srelationship with Micro Vane had been
terminated, and thefina payment was made thereafter by check dated December 6, 1996. Bank records
edablished that dl proceedsfrom the Elkins sdlewere deposited in the Micro Computer Associates bank
account and testimony further reveded that no money from thissdewasremitted by Appellant to Micro

Vane for any of its products.

*The card read: MICROVANE [SiC] SOFTWARE
ROLAND SIGNCUTTERS
THOMAS D. ROGERS
PRESIDENT

RT 5, BOX 642, CLARKSBURG, WV 26301
1800 310 BEER
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Appelant delivered the hardware that Elkins purchased from his company under the
contract. Heingdled on that hardwarethe Micro Vane dBEV® software which had been sent to him by
Micro Vanein the aborted North Carolinasde. Hedso ingdled the Anheuser Busch software he had
obtained from the same North Cardlinatransaction, aswell as some of the softwarein the demongtration
packageMicro Vanehad givento him. Appdlant gave Elkinsthreetraining manuds: two of themanuals
werepart of thedemondration materidsthat Micro VVane supplied to Appdlant and thethird book, which
provided information onthe Anheuser Busch software, wasobtained from the North Carolinacompany
that chosenot to purchasetheMicro Vanesysem fromhim. Appdlant informed Elkinsduring thecourse
of theingalation that any questionsregarding sarvice of the softwarein thefirst year should bedirected

to him at histoll-free number, rather than to Micro Vane.

Accordingtothe Elkinsrepresentative, Appellant indicated a thetime of sdlethat the
system should be in operation by early December 1996. Appellant was never able to make the
dBEV®softwarefully operationd, dueat |east in part to problems A ppdlant experienced in converting the
Elkinsdatafromitsexiging sygemtotheMicroVanesysem. TheElkinsrepresentativetestified that she
began having problems contacting Appellant for service, especidly after histoll-free number was
disconnected. TheElkinswitnessindicated, however, that areponsewasreceived for dl sarvicecdls
made, even after Appellant took ajobin another state around June 1997.° Responsesto servicecals

were sometimes made by Appellant and sometimes by other persons employed by Appellant’s firm.

At thispoint intime, Appellant’ sfather assumed responsihiility for the maintenance contracts of
Appellant’ s business.
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In April 1997, Appdllant contacted Elkinsto provide them with a price quote on a
maintenance agreement for thehand-held computers™  Elkinswashesitant to enter into amaintenance
agreament for equipment that wasnot yet inuseuntil A ppdlant sad thet thequatewould expirein mid-May
and the next quote would likely be higher. After negatiations, Elkins agreed to pay $2,800 of the quoted
priceat that time and the remaining $1,690 when the hand-held deviceswere actudly in operation. During
thistime period, Elkinsasked Appdlant for Micro Vane sphone number. According to thetestimony of
the Elkinsrepresentative, Appellant said therewasno need to call Micro Vaneand dl callsshould be
directed to himingdead. When Elkinstold Appdlant it nesded amore rdigbleway to obtain timdy support
sarvicesfor the software problems, Appelant said hedid not have Micro Van€e stel ephone number but
would bring it later. Concerned that the contract on its existing record kegping system was dueto expire
inafew months, Elkinsobtained Micro Vane std ephone number from another digtributor who dso used
theMicro Vanesysem. Elkinscaled Micro Vanein mid-May 1997 and discoveredfor thefirst imethet
it wasnot on Micro Vane scustomer list and that no licensed copy of Micro Vane software had been

issued to Elkins.

By letter dated May 29, 1997, Appd lant informed Micro Vanethat he did not oweany
chargebackson commissonsand that he had sold Elkinsthe Micro V ane software he obtained during the

faled North Carolinasde. Inthissameletter, Appellant also stated that he considered the money he

*Thehand-held deviceswere purchased by Elkinsashardwarefrom Appdlant’ scompany and
not from Micro Vane.
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recaved in the Elkinstransaction compensation for Micro Vane sfallureto pay him for the dataconverson

program he had devel oped.

Elkins contacted the police on September 30, 1997, to begin an investigation of events
surrounding its purchasesfrom Appd lant. Asaresult of theinvestigation, afive-count indictment was

returned by the grand jury in Randolph County against Appellant in February 1999."

A two-day jury trid began on June 15, 1999, and Appe lant moved for ajudgment of
acquittal astodl countsof theindictment after the State rested and again a the condusion of hiscase One
count relating to falSfying accountswas dismissed at the conclusion of the State€ s case-in-chief but the
moationfor acquittal wasdenied asto theremaining counts. Thetrid court dso denied Appdlant’ srequest
to require the State to e ect between the charge of larceny by embezzlement or larceny by fraudulent

scheme and larceny by false pretense.

Thejury returned aguilty verdict for thefollowing four felony offenses: for Appdlant’s
dedingswith Elkins hewasconvicted of larceny by depriving thecompany of money, goods, property or
sarvices® by fraudulent scheme and of larceny by obtaining money, goods or other property by false

pretense; for thetransactionsinvolving Micro Vane, hewasconvicted of larceny by depriving thebusiness

“Thefive-count indictment included the following charges: two counts of larceny by fraudulent
scheme; one count of larceny by false pretense; one count of larceny by embezzlement; and one count of
falsifying accounts.

Nothing in the record reveals that Appellant obtained any services from Elkins.
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of money, goods, property or services by fraudulent scheme and of larceny by embezzlement. By order
dated August 2, 1999, Appellant was sentenced to consecutive terms of one to ten yearsfor each
convictionfor atotal sentenceof four toforty years. Thetrid judgesuspended the sentence, however, and
placed Appdlant on supervisad probetion for five yearswith payment of restitution to Elkinsin the amount
of $52,017.16, asoneof the conditionsof probation. Through thisapped, Appellant seeksareversd of

his convictions and the sentences imposed as a result thereof.

I1. Standard of Review
Appdlant’ sassertionsthat the circuit court erred in not granting hismationsfor acquittd
are reviewed under the following standard:

“*“Uponmationtodirect averdict for the defendant, the evidenceisto beviewed
inlight most favorableto prosacution. 1tisnot necessary in gopraisng itssufficiency thet
thetria court or reviewing court be convinced beyond areasonable doubt of theguilt of
the defendant; thequestioniswhether thereissubstantiad evidence uponwhichajury might
justifiably find the defendant guilty beyond areasonable doubt.” Satev. West, 153
W.Va 325, 168 SE.2d 716 (1969)." Syl. pt. 1, Statev. Fischer, 158 W.Va. 72, 211
S.E.2d 666 (1974).”

Syl. Pt. 10, Sate v. Davis, 176 W.Va. 454, 345 S.E.2d 549 (1986).

I ssues raised concerning double jeopardy protectionsarereviewed denovo. Syl. Pt 1,

In part, Satev. Sears, 196 W.Va. 71, 468 S.E.2d 324 (1996) (“[A] double jeopardy claim. . . [ig]

reviewed de novo.”).
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Thestandard of review for clamsof insufficiency of evidenceto support aconvictionis
embodied in our holding in syllabus point one of Satev. Guthrie, 194 W.Va. 657, 461 S.E.2d 163
(1995):
Thefunction of an gope late court when reviewing the sufficiency of theevidence
to support acrimina convictionisto examinethe evidence admitted &t trid to determine
whether such evidence, if believed, is sufficient to convince areasonable person of the
defendant’ squilt beyond areasonable doubt. Thus, therdevant inquiry iswhether, after
viewing theevidenceinthelight mogt favorableto the prosecution, any rationd trier of fact
could have found the essentiad dements of the crime proved beyond areasonable doulot.

Id. at 663, 461 S.E.2d at 169.

[11. Discussion
Appdlant’ sfirg two assgnmentsof error rlaetothetrid court’ sdenid of hismotion for
judgment of acquittal asto thetwo chargesinvolving Elkins(larceny by depriving Elkinsof property by
fraudulent schemeand larceny by obtaining property from Elkins by fase pretenss), and thetwo charges
involvingMicroVane (larceny by depriving Micro Vaneof property by fraudulent schemeand larceny by
embezzling Micro Vane property), on the ground thet the four charges wereincons stent with each other

and as to each victim.

The purpose of amation for judgment of acquitta at the close of the State’ scaseand at

thecdoseof dl evidenceisto afford acrimind defendant the opportunity to end the prosecutionif thereis

insufficient evidenceto provethat acrime has been committed or thet the defendant committed the crime
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which the proof supports.** The relevant inquiry when amotion for judgment of acquittal ismadeis
whether the evidenceisaufficient to support aconviction of thecrimecharged. A review of thegpplicable
record in thiscaserevealsno error in thedenia of the acquittal motionsfor insufficiency of evidence
because, as hereafter discussed, there was substantia evidence introduced from which ajury might be

convinced of Appd lant’ sguilt beyond areasonable doubt asto any or dl of thefour chargesat issuehere,

However, we condruethe damthet the chargeswereincondstent tofairly raseasecond
question: Whether any of the charges prasacuted congtituted multiple convictionsand multiple punishments
for thesame conduct, contrary to the principlesof doublejeopardy.” We proceed to review thecharges

against Appellant under well-established principles of double jeopardy.

Webegin our review with an examination of the offense of larceny, asdefined in West
Virginialaw, because each of the offenses charged in theindiciment in theindant caseis satutorily defined
as“larceny.” Appdlant clamsthat, at themogt, hisconduct congtitutesbut one offense, for which there
Isbut asgngle punishment, rather than four crimessubject to four separate punishments, asconstrued by

the court bdlow. Unlikethe gateswhich have aranged severd larceny-type offensesinto asngle datutory

“See 2 Cleckley, Franklin D., Handbook on Evidence for West Virginia Lawyers (4th ed.
2000), § 12-2(C)(2)(discussing test of prosecution’s case before verdict is reached).

®U.S. Const. amend. V; W. VA. ConsT. art. I11, § 5. See also, Sate v. Salmons, 203
W.Va 561,571 n. 13,509 SE.2d 842, 852 n. 13 (1998) (“ Alleged errors of acongtitutional magnitude
will generally trigger areview by this Court under the plain error doctrine.”)
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schemefor “theft” arimes™West Virginiahasretained the common law crimeof larceny and supplemented
it with Satutory enactments. These supplementd datutes ether gpeaify dternate pendtiesfor grand or petty
larceny,” define larceny as asaries of activities beyond those congtituting larceny a common law,™ or
expresdy authorizethe aggregeation of thevaue of property involved in aconnected seriesof larcenous
acts, defined ether by common law or by satute, thereby dlowing amore severe pendty wherethe sum

of the values of such property meet or exceed the value required for felonious or “grand” larceny.™

Onecof theearliest of thegatutory extensonsof common law larceny to other actswasthe
credion of thecrimeof larceny by embezzlement;® another such extensionwasthe definition of thecrime

of larceny by otaining property by “fasepretense”® Thecrimeof larceny by fraudulent schemeisamore

“Se eg., Ariz. Rev. Sa. Ann. § 13-1802 (2000); Cdl. Pend Code §8 484, 490a(West 1999);
[ll. Ann. Stat. ch. 720, para. 5/16-1 (2000); Kan. Stat. Ann. § 21-3701 (1994); La Rev. Stat. Ann. §
14:67 (1999); Minn. Stat. Ann. § 609.52 (West 1999); Mont. Code Ann. 8 45-6-301 (1999); Wis Stat.
Ann. 8 943.20 (West 1993).

"\W. Va Code § 61-3-13 (1994) (Repl. Vol. 2000), enacted inits origind forminthe Virginia
Code of 1849 and 1860, and in the West Virginia Code of 1868.

¥ g., W. Va Code § 61-3-18 (1923) (Repl. Val. 2000) (receiving or transferring stolen goods);
W. Va Code § 61-3-20 (larceny by embezzlement); W. Va. Code § 61-3-22 (falsifying accounts).

®E.g., W.Va Code§ 61-3-24 (larceny by false pretense); W. Va. Code § 61-3-24d (larceny
by fraudulent scheme); W. Va Code 8 61-3-24f (1999) (Repl. Vol. 2000) (larceny by wrongfully seeking
workers' compensation).

W. Va. Code § 61-3-20, enacted initsorigina forminthe VirginiaCode of 1849 andinthe
West Virginiain the Code of 1868.

“\W. Va. Code § 61-3-24, enacted initsorigina forminthe VirginiaCode of 1849 andinthe
West Virginiain the Code of 1868.
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recent, 1995, example. Since Appellant was charged with four separate crimes, al defined by our law
aslarceny, itisgppropriateto review theindictments and convictionswith careto assure that Appdlant’s
congtitutional protectionsagainst being twicetried and punished for the same conduct have been
safeguarded. We st forth the protectionsafforded by the double jeopardy clausesof the United States
and West Virginia Congtitutionsin syllabus points one and two of Satev. Gill, 187 W.Va. 136, 416
S.E.2d 253 (1992):
The Double Jeopardy Clause of the Fifth Amendment to the United States
Condtitution consists of three separate condtitutiond protections. It protectsagainst a
second prosecution for the same offense after acquittal. It protectsagainst asecond
prosecution for the same offense after conviction. And it protects against multiple
punishments for the same offense.
“The Double Jeopardy Clausein ArticleIl1, Section 5 of the West Virginia
Congtitution, provides immunity from further prosecution where a court having
jurisdiction has acquitted theaccused. It protectsagainst asecond prosecution for the
sameoffensedter conviction. It aso prohibitsmultiple punishmentsfor the same offense”
Syllabus Point 1, Conner v. Griffith, 160 W.Va. 680, 238 S.E.2d 529 (1977).

187 W.Va. at 138, 416 S.E.2d at 255.

We have settled rulesto determine whether the protection againgt double jeopardy has
beenvidlated. Inexamining doublejeopardy issuesin the context of multiple punishmentsimpaosed after
asingletrial, we look to the legidative intent as to punishment in the manner set forth in Gill,:

In ascertaining legidativeintent, acourt should look initidly & the
language of theinvolved datutes and, if necessary, thelegidative history

to determineif thelegidature has made aclear expresson itsintentionto
agoregate sentencesfor related crimes. If no such dear legidativeintent

2\W. Va. Code 8 61-3-24d.
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can be discerned, then the court should andlyze the Satutes under the test
set forth in Blockburger v. United Sates, 284 U.S. 299, 52 S.Ct.
180, 76 L.Ed. 306 (1932), to determinewhether each offenserequiresan
element of proof that the other does not.

Syl. Pt. 8, in part, Gill, 187 W.Va at 138, 416 S.E.2d at 255.

Accordingly, we now turn firg to an examingaion of the three satutes defining the offenses
a issueto determine whether thereisaclear legidative intent expressed therein to creste three digtinct

crimes, separately punishable. Thethreelarceny statutes a issue arefase pretense® fraudulent scheme?

Zarceny by false pretense is defined as follows:

(a)(1) If aperson obtainsfrom another by any false pretense, token or

representation, with intent to defraud, any money, goodsor other property which may be
the subject of larceny; . . .

(3) Such personisquilty of larceny. If thevaue of the money, goods or other
property isonethousand dollars or more, such personisguilty of afelony, and, upon
conviction thereof, shdl beimprisoned in the penitentiary not lessthan oneyear nor more
than tenyears or, inthediscretion of the court, be confined injal not more than one year
and befined not more than two thousand five hundred dollars. If thevaue of themoney,
goods or other property isless than one thousand dollars, such personisquilty of a
misdemeanar, and, upon convictionthereof, shal be confinedinjal not morethan oneyear
or fined not more than two thousand five hundred dollars, or both.

W. Va. Code § 61-3-24 (emphasis supplied).
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and embezzlement. Weobsarvetha the only statutory provision found in any of these satuteswhich may
intimatelegidativeintent with regard to multipleoffensesand punishmentsisfoundin the sentence contained
inthelarceny by fraudulent schemedatute, Sating that anindividud “may beprosacuted...notwithsanding
any other provisonof thiscode.” W. Va Code § 61-3-24d(c). Whilethislanguage appearsto sugged,
a firg blush, that the L egid ature thereby intended to makeviol ation of thisstatute punishebleasasgparate

and didinct crime, we conclude otherwise based on the fact that the language & issuefailsto condtitute a

“Larceny by fraudulent scheme is defined as follows:

(& Any person who willfully deprives another of any money, goods, property
or servicesby meansof fraudulent pretenses, representationsor promisesshal beguilty
of the larceny thereof.

(b) In determining the value of themoney, goods, property or sarvicesreferred to
insubsaction (a) of thissection, it shall be parmissbleto cumulateamounts or vaueswhere
such money, goods, property or services were fraudulently obtained as part of a
common scheme or plan.

(©) A violation of law may be prosecuted under this section notwithstanding any
other provision of this code.

W. Va Code § 61-3-24d (emphasis supplied).
»Larceny by embezzlement is defined as follows:

If ... any agent, derk or servant of any firmor person, or company or association
of personsnot incorporated, embezzle or fraudulently convert to hisown use, bullion,
money, bank notes, drafts, security for money, or any effectsor property of any other
person, which shall have comeinto hispossession, or been placed under hiscareor
management, by virtueof hisoffice, placeor employment, heshdl beguilty of thelarceny
thereof.

W. Va Code § 61-3-20.
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clear and definite statement of suchanintent. SeeSyl. Pt 5,. Sears, 196 W.Va at 73, 468 SE.2d a 326
(“[ T]he presumptionisthat doublejeopardy principleshavebeen vidlated unlessthereisadear and definite
datement of intent by the L egidaturethat cumulative punishment ispermissible”).* Acocordingly, wehold
thet, the provisonin West VirginiaCode §61-3-24d [defining the crimeof larceny by fraudulent scheme]
found in subsection (c), which reads, “A violation of law may be prosecuted under this section
notwithstanding any other provison of thiscode,” does not expressaclear legidativeintent to creste a

separate and distinct offense, with separate, additional punishment for the same acts.

Having found no clear legidative intent to define aseparate and distinct offensewith
additiona punishment, weturn to the andysisfirg required by Blockburger v. United Sates, 284 U.S,
299 (1932), and congistently gpplied by this Court as an appropriate anadyss under West Virginia's
congtitutiona prohibition against doublejeopardy aswell asthefedera prohibition foundinthe Fifth
Amendment to the Constitution of the United States:

“Wherethesameact or transaction conditutesaviolaion of two distinct datutory
provisons, thetest to be gpplied to determine whether there aretwo offenses or only one
Iswhether each provison requiresproof of an additiond fact which the other doesnot.”
Syllabus Point 8, Sate v. Zaccagnini, 172 W.Va. 491, 308 S.E.2d 131 (1983).

Syl. Pt. 6, Gill, 187 W.Va at 138, 416 S.E.2d at 255.

Cf. W.Va. Code § 61-8D-5(a) (1998) (Repl. Vol. 2000), asaclear legid ative statement of
Intention to creste aseparate and didinct offense, with separateand additiond punishment: “Inadditionto
any other offenses st forth in this code, the L egidature hereby declares a separate and didtinct offense
under this subsection[.]”

21



Hrg, weexaminethe dements of thetwo larceny offenses of which Appdlant was convicted with
respect to Elkins, obtaining money, goodsand servicesby fdse pretensein vidlaion of Wes VirginiaCode
8 61-2-24, and depriving another of money, goods and services by aso-cdled “fraudulent scheme’ in
violation of West Virginia Code 8§ 61-2-24d. Asan aid to reviewing the e ements condtituting these

offenses, we offer the following comparison of the two statutes in chart format.

Code § 61-3-24d-as stated Code § 61-3-24d-asre-stated Code § 61-3-24-as stated
for analysis
[Fraudulent Scheme] [Fraudulent Scheme] [False Pretense]

Any person who [If @] person If aperson
wilfully deprives deprives obtains
another another from another
of any money, goods, property or by means of fraudulent pretenses, by any false pretense, token or
services representations or promises representation
by means of fraudulent wilfully with intent to defraud
pretenses, representations or of any money, goods, property or any money, goods or property
promises services which may be the subject of larceny|
shall be guilty of larceny such person isguilty of larceny. such person is guilty of larceny
Bold: Indicates variationsin language (1) from that in the statute, or (2) supplied hereto aid thisanalysis.

Asthechartilludtrates, thelarceny by fraudulent scheme statute requiresthat aperson
“deprive’ another of property whilethelarceny by fase pretense statute requires that the property be

“obtained.” According to the acogpted meaning”of the term deprive, we notethat “to deprive” one of

7 Ininterpreting agtatute, each word of the satute should be given some effect, and if undefined
will begivenitscommon, ordinary, accepted meaning.’” Satev. Mullins, 181 W. Va 415, 419, 383
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property isto“ dispossess’ another of that property.?® Under the particul ar factsof thiscase, weperceive
no maeria or ubgantid differenceintheterms*deprive’ and “ obtain.”  Further support for thiscondusion
issuggested by thefact thet theword “ obtained” isused interchangesbly with “ deprived” in subsection ()

of the larceny by fraudulent scheme statute.”

Continuing theandyd's we notethet the larceny by fraudulent scheme Satute requiresthet
the perpetrator act “ by meansof fraudulent pretenses, representationsor promises,”®whilethelarceny by

fase pretense statute requires that the act be done by “ any false pretense, token or representation.”* A

S.E.2d 47, 51 (1989) (quoting Nelson v. Merritt, 176 W.Va. 485, 488, 345 S.E.2d 785, 787-88
(1985)).

AWEBSTER SNEW INTERNATIONAL DICTIONARY 703 (Unabridged 2d ed. 1958) providesthe
following definitions for deprive and obtain:

Deprive -- To dispossess, bereave; divest; to hinder from possessing; debar; shut out.
Obtain -- Toget hold of by effort; to gain possession of; to procure; to acquirein any
way.

#This subsection of the larceny by fraudulent scheme statute provides that:

Indetermining thevaueof themoney, goods, property or sarvicesreferredtoin
subsection (a) of thissection, it shdl be permissbleto cumulate amountsor vadueswhere
such money, goods, property or services were fraudulently obtained as part of a
common scheme or plan.

W. Va. Code § 61-3-24d(c) (emphasis supplied).
¥W. Va. Code § 61-3-24d(a).
¥W. Va. Code § 61-3-24(a)(1).
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comparison of these gatutory dements demondrates no substantive difference with regard to the method

of deceit which may be employed to commit either crime under either definition being reviewed.

Withregard tointent, thelarceny by fraudulent schemedatuterequiresthat the perpetrator
act “wilfully* to acquirethe property of another by meansof fraudul ent pretenses, representationsor
promises, whereasthelarceny by fa se pretense statute requires that one obtain property by any false
pretense, token or representation “ with intent to defraud.”* We notethat thejury was properly instructed
below asfallows Theterm “wilfully,” requiresthat the perpetrator have the specific intent to commit the
offense; theterms“fdse pretense’ or “representation” or “promise’ mean apretense, representation or
promisethat wasin fact not true or was otherwise afal se statement; and theterm “fraud” meansan
intentiond perverson of truth for the purpaseof induding othersto part with something of vaueor part with
alegd right. Again, wediscern no subgtantid difference between one who actswith specific intent to
deprive another of hisproperty using fase satements and one who acts“with theintent to defraud” by

employing false representations.

Concerning thetypeof property covered by thetwo respective satutes, wenotethat the

larceny by fraudulent scheme statute appliesto acouiring property or “ services’, *whereasthe larceny by

2. Va. Code § 61-3-24d(a).
®W. Va. Code § 61-3-24(a)(1).
“W. Va. Code § 61-3-24d(a).
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fase pretense statute pertainsto property “which may bethe subject of larceny.”® Whatever arguable
impect thisdichotomy may havein some drcumdances itisnot rdevant under thefacts of the presant case
because property other than servicesisat issue. Appdlant did not seek or receivethe® services’ of Elkins
by hisactions, but rather sought, obtained from, and deprived, Elkins of itsmoney. Therecanbeno
guestion that money qudifiesasproperty whichisdearly aproper “ subject of larceny.” W. Va Code§

61-3-24(a)(1).

Based on theforegoing Satutory comparison, we hold thet every dement necessary for a
larceny conviction under West VirginiaCode § 61-3-24 (fdse pretenses) isdso an dement for alarceny
convictionunder West VirginiaCode 8§ 61-3-24d (fraudulent scheme). Consequently, Appellant’s
convictionsand rdated sentences under both Satutes with regard to the money obtained from Elkins cannot

stand based on double jeopardy proscriptions.

Having concluded that Appdlant’ sactionsinvolving the Elkins sale condtitute only one
offenseof larceny, we now addressthe question of whether theevidence adduced below was sufficient to
sudain Appdlant’ sconviction. Fromour review of therecord, we determinethat the evidenceintroduced
a trid wassufficient for ajury to condudethet the Appellant obtained, and thus digpossessed or deprived
that firm of, asum of money. Ampleevidencewasintroduced from which thejury could have conduded

that Appdlant obtained that sum of money by fraudulently representing and promising to sdl and ddliver

B\, Va. Code § 61-3-24(a)(1).
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to Elkins asoftware package and manudsthat hedid not own, but Smply possessed asaformer agent
of MicroVane. Thejury heard evidencethat Appdlant’ srepresentationsand promises convinced Elkins
that Appelant had theright to recaive payment for the software packageand manuads. Thejury dsoheard
evidencethat Appellant had no suchright, titleor interest tothis property, which belonged solely to Micro
Vane, and, further, that Appdlant knew hehad no suchright, title or interest to these items & thetime he
meade those representations and promisesto Elkins: The evidenceisdearly sufficient to dlow thejury to
concludethat Appdlant intentionaly deprived (dispossessed) Elkins of itsmoney, by wordsand deeds
which perverted truth and were ca cul ated to induce Elkinsto part with itsmoney. Consequently, we
concludethat thejury might properly find Appe lant guilty of asngle act of larceny with regard to the

property of Elkins. Accordingly, Appellant was subject to punishment therefor, but not twice.

Wenow turn to the countsof theindictment that allegecrimesagaingt MicroVane: (1)
larceny by embezzlement, asdefinedin West VirginiaCode § 61-3-20 and, (2) larceny by fraudulent
schemeasddfined by West VirginiaCode 8§ 61-3-24d. Sincetheredearly isnolanguagein ether of these
datutes(governing larceny by embezzlement and larceny by fraudulent scheme) suggestinglegidativeintent
to create separate, distinct offenses permitting multiple punishment, we proceed with the

Blockburger/Zaccagnini/Gill analysis of these statutes.

In performing thisandys's, we confine our examination of the larceny by embezzlement
datute to the specific type of embezzlement charged in the indictment in the present case and do not

addressthe severd dternativedefinitions of the crime contained inthe satute. Asdemondtrated by the
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fallowing chart, every dement necessary for aconviction under West VirginiaCode 8 61-3-24d (larceny
by fraudulent scheme) isdso an dement inthe crime of larceny by embezzlement under West Virginia

Code § 61-3-20 as charged in the indictment before us, with one exception which we shall discuss.
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Code § 61-3-24d—as stated Code § 61-3-24d—as re-stated Code § 61-3-20-as stated

for analysis
[Fraudulent Scheme] [Fraudulent Scheme] [Embezzlement]
Any person who Any person who If [any person whoiig]
any agent, clerk or servant of any
firm, person or company
wilfully deprives another wilfully deprives another embezzle or fraudulently convert to
hisown use
by means of fraudulent pretenses,
representations or promises
of any money, goods, property or of any money, goods, property or money... or any effects or property
services services of any other person

by means of fraudulent pretenses,
representations or promises

which shall have comeinto his
possession or been placed under
his care or management by virtue
of hisoffice, place or employment

shall be guilty of larceny shall be guilty of larceny he shall be guilty of the larceny
ther eof.

Bold: Indicates variationsin language (1) from that in the statute, or (2) supplied hereto aid thisanalysis.

Webegin our discusson of theMicroVane chargeswith thedements defining themethod
by which an unlawful taking occurs under each satute. The method by which the property may be
misappropriated under thelarceny by embezzlement statuteisby fraudulent conversion, whereas, under
thelarceny by fraudulent schemegatuteit isby wilful deprivation. Thesmilarity between thesemethods
of misgppropriation of property ismore gpparent than thet found in our earlier comparison of thisdement
with regard to the offensesinvolving Elkins: Onewho convertsthe property of ancther to hisor her own
use has, by that act, wilfully deprived the owner of that property. Moreover, thevery act of converting

another’ sproperty to one sown userequiresthe employment of some pretense, representation or promise
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that isboth falseand fraudulent. By necessity, an embezzler employs some atifice or device by which sole
ownership and unlimited dominion over the property isasserted, purportedly freeand clear of thetitleof

the rightful owner.

Asnoted in our discussion of the Elkinsoffenses, “services’ isincluded in thetype of
property thelarceny by fraudulent scheme statuteisintended to protect. Thelarceny by embezzlement
datute does not expresdy indude services. The ggnificance of this difference has no bearing in the presant
ca=becausetheevidenceintroduced at trid falled to discloseany effort onthepart of Appdlant to deprive

Micro Vane of “services.”

The dement that differs between the larceny offenses of embezzlement and fraudulent
schemeinvolveswho may befound guilty of thecrime. Only apersonwhoisan agent, clerk or servant
of another, into whose handsthe property came by virtue of such atrust relationship, may befound guilty
of embezzlement, whereasthe fraudul ent scheme statute has no such limiting language. Under the
Blockburger/Zaccagnini/Gill anaysisthat single difference in the two statutes would not defest a
doublejeopardy claim because those cases require that each offense have an e ement the other does
not in order to avoid double jeopardy. See Syl. Pt. 8, State v. Zaccagnini, 172 W.Va. 491, 308
SE.2d 131 (1983) (“Where the same act or transaction condtitutes aviolation of two digtinct Satutory
provisons, thetest . . . iswhether each provison requires proof of an additiond fact which the other does
not.”) (emphasissupplied). Based on the foregoing Satutory comparison, we hold thet, in the aosence of
proof that adefendant obtained “ services’ by afraudulent scheme, every element necessary for a
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conviction of larceny by fraudulent scheme under West Virginia Code § 61-3-24d isa o an dement for
conviction of an agent or enployeefor larceny by embezzlement under West VirginiaCode § 61-3-20.%
Consequently, Appdlant’ s convictions and related sentences under both satutes for the larceny of the

property of Micro Vane cannot stand, based on double jeopardy proscriptions.®

We now addressthe question of whether the evidence adduced bel ow was sufficient to
sugtain aconviction of each of the crimes Appd lant was charged with committing against MicroVane,
Therewasevidencein therecord that Appelant, while an agent of Micro Vane, cameinto the possesson
of certain softwareand rd ated manua sba ongingto MicroVane. Theevidencefurther demonstrated that
Micro Vanenever relinquished ownership of thoseitemsand that Appellant perverted thetruth and falsdly
assarted, represented to and promised Elkinsthat he could and would sdll theMicro Vane softwareand
manuasto Elkins. Findly, evidencewasintroduced to provetha Appdlant obtained & |east aportion of

themoney Elkinspaid him by reason of hisassartion of ownership of the softwareand manuaswhichwere

Htisa least arguabletha “services’ may have been made* property which may bethe subject
tolarceny” by the enactment of thefraudulent schemesatute. SeeW. Va Code 88 61-3-24d, 61-3-20.

¥ We note the holding by this Court in Sate v. Pietranton, 140 W.Va. 444, 84 SE.2d 774
(1954), where the Court stated without analysis that “[ T]he offense charged in the indictment
[embezzlement] intheingant caseisawhally different offensefromthat charged intheformer indictment
[false pretense],” apparently solely on the basis that the crimes were defined in separate
statutory enactments. Id. at 449, 84 S.E.2d at 780 (emphasis supplied). While we do not have
occasoninthis proceeding to compare those two statutes, we do conclude that Pietranton provides no
bassto chalenge the tests set forth under Blockburger/Zaccagnini/Gill or the conclusons we have
drawn in the present case when applying those tests.
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the property of Micro Vane, and thereby fraudulently converted theMicro Vaneproperty tohisownuse.®
We condudethat thejury might properly find Appelant guilty of asngleact of larceny of the property of

Micro Vane. Accordingly, Appellant was subject to punishment therefor, but not twice.

We cannot agreewith the State€' s contention on apped that the evidence supportsthe
conviction of two larcenousactsagaing Micro Vane. Theevidence presented at trid regardingtheMicro
Vane property did not attempt to differentiate between the property which wastaken or that Appellant
acted with adifferent maotivation or intent with regard to acquiring the property on separate occasions.
Consequently, thejury could not properly conclude, based on the evidence beforeit, that morethan one

act of larceny of the property of Micro Vane occurred.

Appdlant damsthat hisdedingswith Elkinsand Micro Vaneweresmply abusnessded
“gonewrong” for which hesought relief by way of sdf-help, al of which he contendswasresolved by his
cvil settlement agreement. \We can gppreciate Appd lant’ sfrugtration. Thedifficulty with Appdlant’s
argument isthat thejury, onthe evidence beforeit, found that Appellant’ s conduct crossed thelineinto

criminal conduct that was fraudulent. The criminal law provides aredress for such fraudulent conduct.

AWhiletherecord reved ed A ppellant undertook to sall certain equipment and servicesto Elkins
asapart of hisbusness, Micro Computer Assodiates, no dlegation regarding these sdesisthe subject of
any count of the indictment before us.
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Next, weaddress Appdlant’ sargument that hisdedlingswith Elkinsand Micro Vanewere,
aworgt, asnglecrimina act. Thisstate hasrecognized theso-called “ Snglelarceny doctring” inthe
context of the offense of receiving, concedling or tranferring stolen property.® Syl. Pt. 9, Satev. Hall,
171W.Va 212, 298 SE.2d 246 (1982) (“[W]here the State proves that adefendant received or aided
inthe concedment of property which wasstdlen from different owners on different occasons, but doesnot
provethat thedefendant received or aded in the conced ment of the property at different timesor different
placesthen such defendant may be convicted of only one offense. .. .”). Thesnglelarceny doctrine hes
been stated even more broadly in other jurisdictions. See West v. Commonwealth, 125 Va. 747, 99
SE. 654,656 (1919) (“[A] seriesof larcenousacts regardlessof amount and valueof the separate parcels
or articlestaken, and regardless of the time occupied in the performance, may and will condlitute. . . a
sgnglelarceny, provided theseverd actsaredone pursuant toasngleimpulseandin execution of agenerd

fraudulent scheme.”).

We dedlineto extend the Snglelarceny doctrineto the crcumsances of thiscase. There
was proof adduced at trid that the property of each victim wastaken at different timesand in different
places. The State dso introduced evidence that the actual acts of misappropriation were committed
Sseparady, withintent to separatdly defraud each victimwith regard toitsindividud property. Clearly, two
victims suffered a the hand of Appdlant, Elkinsand Micro Vane. Under these crcumdtances, thesingle

larceny doctrine has no application.

®W. Va. Code § 61-3-18.
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FHndly, weare compdled to question whether dlowing thejury to condder dl four charges
a issueinthiscausewhen Appd lant, a most, was subject to punishment for only two offensesof larceny
conditutedreversble, prgudicid error, requiringanew trid or whether somelessdrastic remedy might be
fashioned. Weare mindful of our holdingin Satev. Koton, 157 W.Va 558, 202 SE.2d 823 (1974),
that thefaluretoingruct thejury that it might return averdict of guilty to no morethen oneof two inherently
incong stent offenses conditutes reversbleerror. The offensesin the ingtant case represent dterndtive
theoriesfor proving larceny, involving thesame crimind conduct asto each victim. Thegtuation hereis
much more akin to anindictment charging premeditated murder and, dternatively, fdony murder. Inthese
|atter circumstances, this Court has held that the case may be put to thejury under either theory, thet the
jury may convict under ether theory and that it isof no moment if someof thejurors convicted under one
theory and therest under the dternativetheory solong astheentirejury agreed upon theverdict of guilty.®
Webdievethat under the circumstanceshere, itisgppropriatetotreat thejury verdict inlike manner, as
two findings of guilt, onefor the larceny of the property of Elkinsand the other for thelarceny of the
property of Micro Vane™ Asaconsequence, itisnot necessary inour view to order anew trid. All four

of the offensesbefore usare expresdy sated by the Satutes defining themto condtitute larceny. It will be

“Suckey v. Trent, 202 W.Va. 498, 505 S.E.2d 417 (1998); see also Schad v. Arizona,
501 U.S. 624 (1991).

“tisclear that the larceny in each caseis of sufficient value to constitute afelony.
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sufficient hereto correct the conviction record and to re-sentence A ppdlant for two counts of larceny,®

that is, one count as to each victim.

For thereasonsassigned, wedo not disurb theverdicts of guilty returned against Appellant, but
reversethe order of conviction entered July 6, 1999, and the sentencing order of August 22, 1999, and
remand the case to the Circuit Court of Randolph County, with directions to enter anew order of
conviction on theindictmentsand verdicts of thejury thereon heretofore returned, finding Appellant
convicted of the offense of larceny with repect to theindictments charging larceny of the property of the
victim Elkins, and finding Appellant convicted of the offense of larceny with respect to the indictments
charging larceny of the property of thevictim Micro Vane, and with thefurther directionsto re-sentence
Appd lant upon the two convictions so entered. By requiring theentry of new conviction and sentencing
orders, we do not meanto imply that afurther pre-sentence report isrequired or thet thetria court’s
discretionin permitting probation or imposing consecutive or concurrent sentences should bedisturbed.

We |leave those matters to the sound discretion of thetria court.

Reversed and remanded with directions.

“4f such adual prosecution should arisein thefuture, wherein the Stateis at liberty to pursue
dterndivetheoriesof larceny but only one punishment, thetria court shouldingtruct thejury that it may
return only one verdict regarding each victim, either guilty or not guilty of larceny of the property of X
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