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SYLLABUSBY THE COURT

1. “““ Satutesin pari materia, must be construed together and thelegidativeintention, as

gathered from thewhole of theenactments, mugt begiveneffect.” Point 3., Syllabus, Stateex rd. Graney

v. Sims, 144 W. Va 72[, 105 SE.2d 886 (1958)]. Syl. pt. 1, tate ex rel. Saiton v. Bales, 147 W. Va

674,130 SE.2d 192 (1963).” Syl. pt. 1, TransamericaCom. Fin. v. Blueville Bank, 190 W. Va 474, 438

S.E.2d 817 (1993).” Syl. Pt. 2, Beckley v. Kirk, 193 W. Va. 258, 455 S.E.2d 817 (1995).

2. “Upon arecount of ballotscaseat an eection, aboard of canvassarsiswithout authority
to consider or determine matters not shown by the election returnsor by relevant evidence of the
commissoneas thepoll derks, or other personspresent at such dection respecting such returns, or which

may be established only by evidenceextringctothedectionreurns” Syl. Pt. 3, Sateex rel. Bumgardner

v. Mills, 132 W. Va 580, 53 S.E.2d 416 (1949).

3. “Upon arecount of dection balotsaboard of canvassers may not consder or determine
questions of fraud, intimidetion or illegdity inan dection, thedigibility of acandidate, the vdidity of the
gppointment of precinct éection officers, thequdificationsof such dectionsofficers, or irregularities
discoverablein the course of arecount which can be established only by evidenceextringctothedection

returns.” Syl. Pt. 4, State ex rel. Bumgardner v. Mills, 132 W. Va. 580, 53 S.E.2d 416 (1949).

4. “Evidenceof fraud or any other like matter which involvesextrinsc evidenceisnot



admissible before aboard of canvassers on arecount and can be presented only at e ection contest

proceedings” Syl. Pt. 8, Saeex rd. Patrick v. County Court, 152 W. Va 592, 165 SE.2d 822 (1969).

5. Where acandidate seeksto contest specific ballots cast in an éection pursuant to the
provisonsof West VirginiaCode 8§ 3-7-6 (1999), he must first demand that the Board of Canvassers
conduct arecount of the ballots pursuant to the provisons of West VirginiaCode 8 3-6-9 (1999). Where,
however, acandidate seeksto contest only such mattersasfraud, an dected candidate sdigibility, or the
legdity of the election, the candidate may proceed directly with an election contest pursuant to the
provisons of West Virginia Code 8 3-7-6, thereby omitting the recount procedure set forth in West

VirginiaCode 8 3-6-9, provided thet any recount proceeding which was atherwise initiated hasterminated.

6. “‘Prohibitionliesonly toresraininferior courtsfrom procesdingsin causesover which they
havenojurisdiction, or, inwhich, havingjurisdiction, they areexceeding ther legitimate powers, and may
not be used asasubgtitute for [apetition for goped] or certiorari.” Syl. Pt 1, Crawford v. Taylor, 138

W.Va 207, 75 SE.2d 370 (1953).” Syl. Pt. 3, State ex rel. Hoover v. Berger, 199 W.Va 12, 483

S.E.2d 12 (1996).

7. “In determining whether to entertain and issuethewrit of prohibitionfor casesnotinvolving
an absenceof juridiction but only whereit isdamed thet thelower tribund exceeded itslegitimeate powers,

this Court will examinefivefactors (1) whether the party seeking the writ has no other adequate means,



such asdirect apped, to obtain the desired relief; (2) whether the petitioner will be damaged or prejudiced
inaway that isnot correctable on goped; (3) whether thelower tribund's order isclearly erroneous as
amatter of law; (4) whether thelower tribunal’ sorder isan oft repeated error or manifests persstent
disregardfor ether procedurd or substantivelaw; and (5) whether thelower tribund'sorder raisesnew
andimportant problemsor issuesof law of firs impresson. Thesefactorsaregenerd guiddinestha serve
asaussful garting point for determining whether adiscretionary writ of prohibition shouldissue: Although

al fivefactorsneed not be satidfied, it isclear that thethird factor, the exisence of clear error asameatter

of law, should be given subgantid weight.” Syl. Pt. 4, Sateex rd. Hoover v. Berger, 199W.Va 12,483

S.E.2d 12 (1996).

Scott, Justice:

Thiscaseisbeforethe Court upon theapped of Roger L. Weaver from the July 20, 2000,
find order of the Circuit Court of Boone County, West Virginia, avarding awrit of prohibition which
prohibited the County Commission of Boone County (“ County Commisson” and “Board of Canvasss’)
from hearing the Appdlant’ s protet of theresuits of the May 2000 primary dection for Assessor of Boone

County (“Assessor”).* Thedircuit court ruled that the Appellant’ sfailure to file a petition for arecount of

Thedircuit court aso denied the A ppellant’ srequest for awrit of mandamusinwhichthe Appellant
sought to compd the County Commission, Sitting asthe Board of Canvasser's, to recount the e ection



the votes before the Board of Canvassers preciuded the Appd lant from contesting the e ection results.
Upon areview of the parties briefsand arguments, we affirm thelower court’ sdecisonto issueawrit of
prohibition.?
I. FACTS

On Tuesday, May 9, 2000, aprimary dection washeld in Boone County. The Appellee,
JenningsMuiller, and the A ppellant opposed each other for the Democratic nomination for the Assessor.
The Appdleewasinitidly declared thewinner of theedection. On Friday, May 12, 2000, the County
Commisson, Stting asthe Board of Canvassars commenced itscanvassof thevotes. The primary dection
resultsweredeclared on May 22, 2000, at or around 5:30 p.m. Thefind resultsfor the Assessor’ srace

were as follows: Jennings Miller received 3,174 votes and Roger L. Weaver received 3,158 votes.

OnMay 25, 2000, a around 1:51 p.m., the Appdlant filed anoticewith the Officeof the
Clerk of the County Commisson demanding arecount of the eection results. After recaiving the notice,
the Secretary of State' s office was consulted, becauisethe Appellant’ srequest for arecount wasfiled

outside theforty-eight hour deadlinefor filing such requests® SeeW. Va Code § 3-6-9(a) (1999). Mary

returns. The Appellant has specificaly withdrawn any dleged errorsand/or arguments concerning the
denial of the writ of mandamus on appeal.

“0On September 7, 2000, thisCourt issued aper curiam order refl ecting thisaffirmance of thelower
court’s decision and noting that this opinion would follow.

*The Appdleg sresponseindicatesthat the A ppellant thought he had until theend of businesson
May 25, 2000, to request arecount. The Appellant’s petition indicates that
[b] etween the time that the el ection results were declared on May 22,
2000 and thetime of thefiling of Weaver’ srequest for arecount at 1:.51
p.m. on May 25, 2000, Weaver or hisassstant had been assured by a

1



Ratliff, an employeeinthe Secretary of State soffice, issued an opinion letter wherein she cond uded thet
the County Commissionmay not conduct any recount requested after theexpiration of theforty-eight hour

deadline.

It wasnot until May 30, 2000, that the Board of Canvassersissued an order certifying the
resultsof theMay 9, 2000, primary dection, whichindicated that the A ppelleewasthewinner and denied
therecount demanded by the Appdlant.* On June 1, 2000, the Appdlant filed anatice of contest, dleging
that: 1) the County Commisson erroneoudy falled to grant the Appellant’ smotion for arecount; 2) the
Board of Canvassarsshould have counted sixty-9x votes specificaly listed by the Appdllant; and 3) the
Board of Canvassers should have chdlenged somethirty-six aosentee voteswhich were counted.® At no
time did the Appellant contest the legdlity of the eection or the qudification or digibility of the person

elected to hold the subject office. See W. Va. Code § 3-7-6 (1999).

mgority of the County Commission of Boone County, thet he could file

hispetition for arecount at any time before 4:00 p.m. on the afternoon of

May 25, 2000.
Thedircuit court found thet the A ppelant “was expresdy rlying upon theunequivade[dc| Satementsof
the Board of Canvasserq[]” at thetime hefiled hisrequest. Thesefacts, however, do not impact this
Court’ sdecisonasthey rd ateonly tothe A ppdlant’' smandamusactionwhichthe Appelant hasexpresdy
withdrawn for purposes of this appeal.

“Thisorder should have beenissued within forty-eight hours after the canvass was concluded
pursuant to statute. See W. Va. Code § 3-6-9.

Weare perplexed by the Appellant’ s assertion that the Board of Canvassers should have
challenged certain absentee balotswhich were counted. Itisnot theduty of the Board of Canvassersto
chdlengebdlots, it isthe Board' s duty ether to count the challenged ballot or to refuse to count the
challenged ballot, depending upon its ruling on the validity of the challenge.
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Following the Appdlant’ snotice of contest, on June 12, 2000, the County Commission,
throughwritten notice, ated thet it intended to hear the dection contest Stting asaBoard of Contest. The
proceading was scheduled for June 19, 2000.  On June 15, 2000, the Appdleefiled apetition for writ of

prohibition with the circuit court, which was ultimately granted and is the subject of the present appeal

1. ISSUE
The soleissue before the Court is whether acandidate in an eection must demand a
recount of the election results before the County Commission, acting asthe Board of Canvassers, asa
prerequisitefor filing apetition contesting the election. SeeW. Va Code 8§ 3-6-9 and 8 3-7-6. The
Appd lant arguesthat an dection recount and an dection contest are digtinctively different. Further, the
Appdlant mantainsthet thereisno judtification for the requirement that arecount must be hed beforethere
Isjurisdictionto hold acontest, becausethereis no interdependency between the atute providingfor a
recount and the Satute providing for an dection contest. Seeid. The Appellee, however, arguesthat the
Appdlant has noright to contest the primary dection, and the County Commission hasno jurisdictionto
conduct acontest, because no recount of such dectionwasrequested inatimely manner pursuant to West
Virginia Code 8§ 3-6-9.
[11. DISCUSSION
This Court has never addressad whether a candidate must demand arecount pursuant to
West VirginiaCode 8 3-6-9 asaprerequisiteto filing an dection contest. SeeW. Va Code 8 3-7-6.
Inorder to resolvethisissue, wefirg examinethe pertinent gatutes. West VirginiaCode 8 3-6-9 governs

the procedure for recounting the votes from an election and provides, in relevant part:
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The commissonersof the county commisson shal beex officio
aboard of canvassers, . . . in ascertaining and declaring the results of
every election in their respective counties. . . .

(a8) Within the forty-eight-hour period, a candidate
voted for at the election may demand the board to open and
examine any of the sealed packages of ballots, and recount
them; but in such casethey shdl sed the bdlots again, dong with the
enve ope above named, and the dlerk of the county commisson and each
member of the board shall write hisname acrossthe placeswhereitis
seded, and endorseinink, ontheoutsde: “Balotsof thedectionhdd a
precinct No..., inthedistrict of .......... ,and county of .......... ,onthe
.......... day of ..........” Incomputing theforty-e ght-hour period asused
Inthissection, Saturdays, Sundaysand lega holidaysshall beexcluded:
Provided, That at the end of the forty-eight-hour period, an
order shall be entered certifying all election results except
for those offices in which a recount has been demanded.

(b) If a recount has been demanded. the board shall
have an additional twenty-four hours after the end of the
forty-eight-hour period in which to send notice to all
candidates who filed for the office in which a recount has
been demanded. of the date, time and place where the board
will conveneto commencetherecount . . ..

Id. (emphasis added).

Wes VirginiaCode 8 3-7-6 governsthe procedurefor contesting el ection resultsand
provides as follows:

Indl cases of contested dections, the county commisson shdl be
thejudge of thedection, qudificationsand returnsof their own members
and of dl county and digtrict officers: Provided, That amember of the
county commissionwhosed ectionisbeing contested may not participate
in judging the election, qualifications and returns.

A person intending to contest the election of another
to any county or district office, including judge of any
criminal, intermediate, common pleas or other inferior
court, or any officethat shall hereafter be created to befilled
by the voters of the county or of any magisterial or other
district therein, shall, within ten days after the result of the
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election is declared, give the contestee notice in writing of
such intention, and a list of the votes he will dispute, with
the objectionsto each, and of the votesrejected for which he
will contend. If the contestant objects to the legality of the
glection, or the qualification of the person returned as
elected, the notice shall set forth the facts on which such
objection isfounded. The person whose election is so contested
shdl, within ten daysafter recelving such notice, ddiver to the contestant
alikelig of thevoteshewill dispute, with the objectionsto each, and of
the rgected votesfor which hewill contend; and, if hehasany objection
tothequdification of the contestant, he dhdl specify inwriting thefactson
which the objectionisfounded. Each party shdl gopend to hisnoticean
affidavit that he verily bdievesthe matters and things st forth to betrue
If new facts be discovered by either party after he has given notice as
aforesad, hemay, withinten daysafter such discovery, givean additiond
noticeto hisadversary, with the specificationsand affidavit prescribed in
this section.

Id. (emphasis added).

In determining whet interdependency, if any, exigts between the @bove-mentioned Satutes,
we are mindful of the following well-established principle of statutory interpretation:

“‘ Statutes in pari materia, must be construed together and the
legidativeintention, as gethered from the whole of the enactments, must
begiveneffect.” Point 3, Syllabus, Saeex rd. Graney v. Sms, 144 W.
Va 72[,105 S.E.2d 886 (1958) ]. Syl. pt. 1, Stateex rel. Satton v.
Boles, 147 W. Va 674, 130 S.E.2d 192 (1963).” Syl. pt. 1,
TransamericaCom. Fin. v. BluevilleBank, 190 W. Va 474, 438 SE.2d
817 (1993).

Syl. Pt. 2, Beckley v. Kirk, 193 W. Va. 258, 455 SE.2d 817 (1995). Inisunquestionablethat the
above-mentioned Statutory provisonswere enacted for the primary purpose of affording proceduresto
disoutetheresultsof dections. Thefact that the rdevant Satutes establish two separate procedures does

not negate thefact that these gatutory provisonsmust beread in pari materiaas both datutesrdaeto the
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same common purpose of resolving election result controversies.

Inprior caseswe have discussed thereevant statutory provisons. InBoothv. Board of

Ballot Commissioners, 156 W. Va. 657, 196 S.E.2d 299 (1972), this Court set forth the genera

differences between an election recount and an €l ection contest as follows:

A contest and arecount . . . are very distinct procedures under our
election law. The county court, Sitting asaBoard of Canvassersina
recount for a primary election, may only do that which the statute
authorizesittodo. Stateex rel. Thompsonv. Fry, 137 W.Va 321, 71
S.E.2d 449 (1952) . . ..

Casescongruing theduties of aboard of canvassers say in effect
that theboard may only condder mattersgpparent ontheface of thebdlot
and mattersapparent to the persond knowledgeof dection officersand
officdasandthosecagingbdlots. Inother words, only metterspatent and
intringc to the ballot and counting procedures are proper subjectsfor
review and determination by theboard of canvassars Siateex rdl. Patrick
v. County Court, 152 W.Va 592, 165 S.E.2d 822 (1969); Stateex rel.
Ellisv. County Court, 153W.Va. 45, 167 S.E.2d 284 (1969), holding
that the board of canvassers may not consider or determine cases of
fraud, intimidetion or illegdity inandection, thedigibility of acandidate,
or irregularitiesdiscoverablein the course of arecount which can be
established only by evidence extrinsic to the election returns.

Ontheother hand, the county court Sitting asan election contest
court, may take evidence, consder and make determination of matters
extringctothedection returns. Sitting asan dection court in acontest
pursuant to Code, 1931, 3--5--20, as amended, and Code, 1931,
3--7--7 and 8, asamended, the e ection court may determinethelegdity
of votescast. See Terry v. Sencindiver, supra; Sateex rel. Mahan v.
Claypoadl, 97 W.Va 670, 125 SE. 810 (1924); Burkev. Supervisorsof
Monroe County, 4 W.Va. 371 (1870).

156 W. Va a 672-73, 196 SE.2d at 309-310; see Syl. Pt. 2, Reynoldsv. Board of Canvassers, 117

W.Va 770, 188 SE. 229 (1936) (“ The datutory law contemplatesthat an e ection recount and contest



ghdl be separate proceadings. Theformer mudt terminate and the resullt be declared beforethe latter may
commence. Theinforma conversion by opposing candidates of arecount into aquas contest without

obsarving theprocedure for contests provided in Code, 3-9-2, isdisgpproved.”); Manchinv. Dunfes, 174

W.Va. 532,535,327 SEE.2d 710, 712 (1984)(“ An e ection contest isa separate proceeding froma

canvass or arecount and is usually pursued following the completion of arequested recount.”).

Wefurther defined the limitations of an dection recount in syllabus points three and four

of State ex rel. Bumgardner v. Mills, 132 W. Va. 580, 53 S.E.2d 416 (1949), where we held that:

Upon a recount of ballots case at an election, a board of
canvassarsiswithout authority to congder or determine mettersnot shown
by thedection returns or by rdevant evidence of the commissoners the
poll clerks, or other persons present at such election respecting such
returns, or which may be established only by evidence extringcto the
election returns.

Upon arecount of dection balotsaboard of canvassars may not
consder or determine questions of fraud, intimidation or illegdity inan
election, thedigibility of acandidate, thevdidity of the gppointment of
precinct e ection officers, thequdificationsof such eectionsofficers, or
irregularities discoverable in the course of arecount which can be
established only by evidence extrinsic to the election returns.

Id. at 581, 53 S.E.2d at 420-21, Syl. Pts. 3 and 4.

We haved so previoudy recognized that the limited function of an election recount to
decide matterswhich can beresolved intrindcally from the plain face of theactud ballot servesto“lay the
bagsfor g n] [dection] conted],]” becausethereare” many irregularitiesandillegditiesdiscoverableinthe

course of arecount that cannot be corrected in that proceeding.” Brawley v. County Court, 117 W. Va
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691, 694, 187 SE. 417,418(1936). Another important facet of arecount isthat it placesall candidates
who filed for theofficein which the recount has been demanded on notice that problemsmay exist with
specificvotescast inthedection. SeeW. Va Code 8 3-6-9(a). Thus, whereacandidateisdisputing
certain votesor balotscast in an eection, arecount givesall inter ested candidatesin that particular
race an opportunity: 1) to obsarve the manner in which the Board of Canvassars conductsthe recount; 2)
“to natify theboard, inwriting, of thar intention to presarve thar right to demand arecount of precincts not
requested to be recounted by the candidate originaly requesting arecount of ballotscast[;]” and 3) to
Identify votes cast which may bechdlenged asirregular orillega inandection contest. SeeW. Va Code

§ 3-6-9(b).

Inherent inthe recount procedureisthe concept of fairnessto dl interested candidatesin
andection. Therecount procedureisthe only mechanism availablein an dection disputewhich givesthe
Interested candi datesachancetoidentify and defineproblemétic votes, thereby establishingtheparameters
for an dection contest. The dimination of this procedure where specific votes are in dispute would
necessarily result in alopsided and unfair playing field upon which to base an eection contest. Itis,
therefore, evident thet where the chalengeto dection results semsfrom specific votes cagt, arecount plays
anintegrd and indigoensable role tantamount to fundamenta prinaiples of due process, which cannat be
ignored or omitted. To alow acandidatein such acaseto bypassthe recount procedure and proceed
directly to an e ection contest would thwart thelegidative purpose of the recount statute and essentialy

render such statute irrelevant. See W. Va. Code § 3-6-9 and 8 3-7-6.



In contradt, the purpose of an eection contest isto resolve those digoutes emanating from
andectionwhich concern not only the actud votes cadt, but aso indude such mattersasthelegdity of the
election and thequdification of the persondected. SeeW. Va Code 8§ 3-7-6. For indance, wehddin

syllabus point eight of Stateex rel. Patrick v. County Court, 152 W. Va 592, 165 S.E.2d 822 (1969),

thet “[elvidence of fraud or any other like metter whichinvolvesextringc evidenceis not admissble before
aboard of canvassarsonarecount and can be presented only at dection contest proceedings.” 1d. a 54,
165 SE.2d a 824, Syl. Pt. 8. Thus, unlike an éection recount, acounty commission, acting asajudge
of an dection contest, may takethe testimony from suibpoenaed withessesaswe|l asather rdevant extrindc

evidence, before deciding the result of an election. See W. Va. Code § 3-7-7.

Accordingly, we hold that where acandidate seeks to contest specific ballotscast inan
eection pursuant to the provisons of West VirginiaCode 8 3-7-6, he mudt first demand that the Board of
Canvassers conduct arecount of the balots pursuant to the provisons of West VirginiaCode § 3-6-9.
Where, however, acandidate seeksto contest only such mattersasfraud, an dected candidate sdigihility,
or thelegdity of thedection, the candidate may proceed directly with an e ection contest pursuant tothe
provisons of West Virginia Code 8 3-7-6, thereby omitting the recount procedure set forth in West

VirginiaCode 8 3-6-9, provided that any recount procesding which was othewiseinitiated hasterminated.

Intheingtant casg, itisclear that the Appdlant never sought to chdlengethelegdity of the

eection, thedected candidate sdigihility, or any of those matterswhich can beresolved only through the
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admisson of extrindc evidencein andection contest. To the contrary, the Appdlant, in hispetition for
€lection contest, protested theaction of the Board of Canvassersin counting or refusing to count certain
votescagt intheprimary. For thisvery reason, the Appdlant was bound by satute to demand arecount
of theeection asaprerequisiteto proceeding to an dection contest. SeeW. Va Code83-6-9and 8 3-
7-6. The Appdlant’ sfalureto demand arecount in atimely fashion precluded hiscontest of thedection

on the issue of the validity of the ballots under the provisions of West Virginia Code § 3-7-6.

“‘Prohibitionliesonly toresraininferior courtsfrom procesdingsin causesover which they
havenojurisdiction, or, inwhich, havingjurisdiction, they areexceeding ther legitimate powers, and may
not be used asasubgtitute for [apetition for goped] or certiorari.” Syl. Pt 1, Crawford v. Taylor, 138

W.Va. 207, 75 SE.2d 370 (1953).” Syl. Pt. 3, State ex rel. Hoover v. Berger, 199 W.Va. 12, 483

SEE.2d12(1996). Inorder to determinewhether thewrit of prohibition was properly granted we gpply
the following standard of review:

In determining whether to entertain and issue the writ of
prohibition for cases not involving an absence of jurisdiction but only
whereitisdamed that thelower tribuna exceeded itslegitimatie powers,
thisCourt will examinefivefactors (1) whether the party seeking thewrit
has no other adequate means, such asdirect goped, to obtain the desired
rief; (2) whether the petitioner will be damaged or prgudiced inaway
that isnot correctable on gpped; (3) whether thelower tribund's order
isclearly erroneous asamaiter of law; (4) whether thelower tribund's
order isan oft repeated error or manifests persstent disregard for aither
procedurd or substantivelaw; and (5) whether thelower tribund’ sorder
raises new and important problemsor issues of law of first impression.
Thesefadtorsare generd guiddinesthat sarve asauseful Sarting point for
determining whether adiscretionary writ of prohibition should issue.
Although dl fivefactors need not be satisfied, it is clear that the third
factor, the existence of clear error asamatter of law, should be given
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substantial weight.

1d. a 14-15, 483 SE.2d a 14-15, Syl. Pt. 4. Having established that West VirginiaCode § 3-6-9 must
beread inpari maeriawith Wes VirginiaCode 8 3-7-6, it isclear thet, intheingtant case, had the County
Commission proceeded with deciding the dection contest on the soleissue of thevdidity of thebdlots, it
would have been acting in contravention of dear Satutory mandate thet arecount occur firsd. SeeW. Va

Code 8§ 3-6-9 and § 3-7-6. Therefore, thetrial court properly issued the writ of prohibition.

Affirmed.
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