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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. ““Thewrit of prohibition liesfrom asuperior court not only toinferior judicia
tribunal s properly and technically so denominated but also to inferior ministerid tribuna spossessing
incdentaly judicid powers, such asareknowninthelaw asquad judicid tribunds, and evenin extreme
casesto purdly ministerid bodies, when they attempt to usurp judicia functions.” Point 1 Syllabus,
Fleming v. Commissioners, 31 W.Va. 608 [8 S.E. 267].” Syllabus Point 1, Sate ex rel. City of
Huntington v. Lombardo, 149 W.Va. 671, 143 S.E.2d 535 (1965).

2. “A writ of mandamuswill not issue unlessthree dements coexid--(1) adear legd
right in the petitioner to therdlief sought; (2) alega duty onthe part of respondent to do thethingwhich
the petitioner seeksto compd; and (3) the absence of another adequate remedy.” Syllabus Point 2, Sate
exrel. Kucerav. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969).

3. “In order to sugpend the operation of an ordinance, the ordinance must berepeded
or succeeded by another ordinance or an instrument of equa dignity.” Syllabus Point 3, Bittinger v.
Corporation of Bolivar, 183 W.Va. 310, 395 S.E.2d 554 (1990).

4. “Codsand atorney’ sfeesmay beawarded in mandamus procesdingsinvolving public
officdsbecause atizens should not have to resort to lawavits to force government officasto parform ther
legally prescribed nondiscretionary duties” Syllabus Point 1, Sate ex rel. Highlands Conservancy,
Inc. v. West Virginia Div. of Environmental Protection, 193 W.Va. 650, 458 S.E.2d 88 (1995).

5. “Attorney’ sfeesmay be awarded to aprevailing petitioner inamandamusaction

intwo genera contexts: (1) whereapublic officid hasddiberately and knowingly refused to exercisea



clear legd duty, and (2) whereapublic officid hasfaledto exerciseadear legd duty, dthoughthefalure
was not the result of adecison to knowingly disregard alegd command.” Syllabus Point 2, Sateexrd.
Highlands Conservancy, Inc. v. West Virginia Div. of Environmental Protection, 193 W.Va
650, 458 S.E.2d 88 (1995).

6. “Whereapublic offiad hasddiberatdy and knowingly refused to exeraseadear
legd duty, apresumption exigsin favor of an awvard of atorney’ sfees, unlessextraordinary drcumstances
indicate an award would beingppropriate, attorney’ sfeeswill bedlowed.” Syllabus Point 3, Sate ex
rel. Highlands Conservancy, Inc. v. West Virginia Div. of Environmental Protection, 193

W.Va 650, 458 S.E.2d 88 (1995).



Per Curiam:

Thiscaseisbefore thisCourt upon a petition for awrit of prohibition and/or writ of
mandamusfiled by the petitioner, AnitaD. Brown, executrix of the Estate of Dixie D. Kilham, deceased,
againg the respondent, the Corporation of Bolivar, amunicipaity located in Jefferson County, West
Virginia(herandter “Bdiva™). Ms Brown damsthat Balivar unlanfully passad aresolution on Decamber
7, 1999, adopting anine-month moratorium on the issuance of any building permits, both residentid and
commercid. Ms. Brown requeststhat Bolivar be ordered toissue building permitsunder the ordinance
that wasin effect prior to the moratorium and thet Balivar be prohibited from adopting Smilar moraoriums
inthefuture. Sheaso requeststhat she be awarded reasonabl e attorney feesand costsfor thismatter.
Weissued aruleto show cause, and now, for thereasons set forth below, grant thewrit asmoulded and

remand this case to the Circuit Court of Jefferson County.

DixieD. Kilham died on August 15, 1998, and the petitioner, Ms Brown, was qudified
asexecutrix of hisestateon August 24, 1998. At thetimeof hisdeath, Mr. Kilham owned aconsderable
amount of red estatein Jefferson County, West Virginia, andinthesate of Maryland. Severd parcels
of thered edtatein Jefferson County werelocated in thetown of Bolivar. At thetime of Mr. Kilham's

death, his property in Bolivar was appraised at approximately $800,000.00.



Inadminigering the estate, Ms. Brown negatiated a settlement agreement with the Interna
Revenue Sarvice (hereinafter “the |IRS’) with regard to thefederal estatetax liability. Theagreement
between the estate and the |RS provided that the estatewoul d pay the IRSfifty-fivepercent of thevaue
of each piece of property asgppraised, including thered estatelocated in Bolivar. Ms. Brown paidthe

corresponding West Virginiatax liability which was approximately $675,000.00.

Theregfter, Ms. Brown proceeded to market thered estatelocated in Bolivar sothat she
could dischargethe estate sobligation to the IRS. At the sametime, the Balivar town council passed a
resol ution adopting anine-month moratorium ontheissuance of any building permitsappliedforinthetown,
both resdentid and commercid. The stated purpose of the moratorium wasto sudy and evauaethe

building and zoning ordinance of Bolivar.

Ms. Brown attended the second reading of the resol ution adopting the moratorium and
argued that the moratorium was void and would interfere with the sde of the estate’ s property and her

fidudary duties Nonethdess, thetown council of Bolivar adopted themoratorium on December 7, 1999.

Ms Brown filed thispetition for awrit of prohibition and/or writ of mandamuson duly 7,
2000. That sameday, thetown council of Bolivar passad anew Planning and Zoning Ordinance thereby
ending the moratorium. The new ordinance now governsthe gpplication processfor resdentia and

commercia building permits.



On September 29, 2000, this Court granted amotion to intervenefiled by Paul L.
Ashbaugh. Mr. Ashbaugh dso ownsproperty in Bolivar. He purchased the property for the purpose of
condructingahousing deve opment. Mr. Ashbaugh daimsthat under the prior ordinance, hewould have
been permitted to divide his property into twenty-fivelots. Pursuant to the new ordinance adopted by
Bolivar on uly 7, 2000, Mr. Ashbaugh will only be ableto congruct asubdivison with ninelots. Mr.

Ashbaugh also claims the moratorium adopted on December 7, 1999, was unlawful.

We begin by noting that generdly “[p]rohibition liesonly to restrain inferior courtsfrom
proceeding in causes over which they havenojurisdiction, or, inwhich, having jurisdiction, they are
exceeding their legitimate powers and may not be used as asubstitute for [a petition for appeal] or
cettiorari.” SyllabusPoint 1, Crawfordv. Taylor, 138 W.Va. 207, 75 SE.2d 370 (1953). However,

this Court has aso held that,

“Thewrit of prohibition liesfrom a superior court not only to inferior
judicid tribunds properly and technically so denominated but also to
inferior minigerid tribuna spossessng incidentally judicia powers, such
asareknowninthelaw asquad judicid tribunds, and evenin extreme
casesto purdy ministeria bodies, when they attempt to usurp judicia
functions.” Point 1 Syllabus, Fleming v. Commissioners, 31 W.Va
608 [8 S.E. 267].

Syllabus Point 1, Sate ex rel. City of Huntington v. Lombardo, 149 W.Va 671, 143 S.E.2d 535
(1965). By contradt, “[&] writ of mandamuswill not issue unlessthree eements coexig--(1) aclear legd
right inthe petitioner totherdief sought; (2) alega duty onthe part of respondent to do thething which
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the petitioner seeksto compd; and (3) the aasence of another adequate remedy.” Syllabus Point 2, Sate

exrel. Kucerav. City of Wheeling, 153 W.Va. 538, 170 S.E.2d 367 (1969).

Both Ms. Brown and Mr. Ashbaugh claim that the moratorium adopted by Bolivar on
December 7, 1999, is unlawful pursuant to this Court’s decision in Bittinger v. Corporation of
Bolivar, 183 W.Va. 310, 395 S.E.2d 554 (1990). We agree. Bittinger also involved the town of
Bolivar and a similar moratorium on the issuance of building permits.

In Bittinger, Bolivar adopted aresol ution which placed aninety-day moratorium on the
issuanceof dl building permits. Themoratoriumwas|ater extended for an additiond sixty days, during
which the town council adopted anew ordinance establishing areview processfor congruction within
Bdlivar. Thecoundl specified cartain requirementsthat had to be met in order to goply for and recaivea

building permit.

Asareault of themoratorium, Steven Bittinger and Douglas Alexander, dl/aCornerstone
Properties, were denied twenty building permitsfor asubdivison they werein the process of developing.
Prior to themoratorium, Cornerstone Properties had obtai ned twel ve building permitsfor the subdivison.
Bittinger and Alexander filed apetition for awrit of mandamusinthe Circuit Court of Jefferson County
requesting that Balivar be ordered to issue the building permits. Ultimatdly, the drcuit court denied thewrit

of mandamus and upheld the new ordinance. Theresfter, the petitioners filed an appeal with this Court



After reviewing therecord, the new ordinancein question, and the gpplicable caselaw, this
Court concluded that thereis* no authority which would permit atown council to impose a blanket
moratorium on avalid ordinance.” Bittinger, 183 W.Vaat 314, 395 W.Va. at 558. Except for
emergency stuationsas et forthin W.Va. Code 8 8-11-4(c) (1969), “[glenerdly, therequirementsof an
ordinance governing procedure for the adoption of another ordinance cannot be waived, suspended or
repealed by motion.” 1d., quoting Hukle v. City of Huntington, 134 W.Va. 249, 255-56, 58 S.E.2d
780, 784 (1950). Asthis Court further explained,

“theordinance of amunicipa corporation may not berepeded by mere

motionor resolution, nor cantheoperation of the ordinance be suspended

by aresolution or by theactsof municipd officers. . . . A suspension, to

be effective. . . . [must be] by an instrument of equal dignity, i.e. an

ordinance.”
Id. Accordingly, thisCourt hddin Syllabus Point 3 of Bittinger that “[i]n order to suspend the operation
of an ordinance, the ordinance must berepealed or succeeded by another ordinance or an instrument of

equal dignity.”

Despitethis Court’ sdecisonin Bittinger, the town council of Bolivar hasonce again
declared amoratoriumonavalid ordinance. Thismoratoriumwhich wasintended to last for ninemonths
ended on July 7, 2000, seven monthsafter it began, when the town council enacted anew ordinance.
Undoubtedly, this action was prompted by thefiling of the petition for awrit of prohibition and/or
mandamusby Ms. Brown. Contrary to theassartionsmade by Balivar initshbrief filed with thisCourt on
July 17, 2000, the enactment of the new ordinance on July 7, 2000, did not render thiscasemoot. The

townof Bolivar dearly exercised apower it did not possesswhen it adopted the moratorium on December
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7,1999. Therefore, wefind that the moratoriumisvoid asamétter of law and once again indruct thetown

of Bolivar that it may not suspend the operation of avalid ordinance by adopting ablanket moratorium.

Having found that the December 7, 1999 moratoriumisvoid, wemust now determinethe
appropriate remedy for Ms. Brown and Mr. Ashbaugh. Clearly under Bittinger, Ms. Brown, Mr.
Ashbaugh, or any other gpplicant isentitled to have any applicationsfor building permitswhich were
submitted within the moratorium period congdered under the ordinance exiging a thetime and granted,
if theordinance aswritten would permit. Bittinger, 183W.Va at 315, 395 SE.2d at 559. However,
based upon Ms. Brown' s petition, it does not appear that she requested a building permit during the
moratorium. Asnoted above, Ms Brownwasatempting to sall theestate sproperty in order todischarge
the estate sobligation tothe IRS. Ms. Brown damsthat the moratorium interfered with her ability to

market the real estate.

Thefacts of this case are smilar to thosein Carter v. City of Salina, 773 F.2d 251
(10th Cir. 1985). Carter involved certain property located in Sdina, Utah, which was purchased by
Thomasand Mary Carter in1963. At thetimethe Cartersbought the property, Sdinawasunzoned. In
1981, the Carters sought to sl ther property and attempted to list the property as commercid red edtae
toatract ahigher sdlesprice. At that time, the Carterslearned that Sdinahad enacted azoning ordinance

in 1973, and that their property was now classified as residential.



Inearly 1982, apotentid purchaser offered the Carters $90,000.00 for the property on
the condition that it be rezoned from resdential to commercia. The purchaser intended to operatea
restaurant upon the property. However, the city denied therequest torezonethe property, and the offer
to purchasethe property waswithdrawn. Subsequently, the Cartersfiled alawvauit againgt Sdinaseeking
monetary relief in the amount of $90,000.00 plusinterest, and an order setting aside the 1973 zoning
ordinanceor dternativey, an order requiring the City to change the zoning classfication of the property to

commercial.

It was undigouted thet the 1973 ordinance adopted by Sdinawasvoid for failureto comply
with the mandatory, jurisdictiona notice requirementsof the Utah statute. Asadirect result of thevoid
zoning ordinance, the Carters suffered financia hardshipincluding lossof sde, costs, and atorney fees.
Given thesefacts and drcumdances, the Court of Appedl's conduded that equitable congderaionsdictated
that the City beenjoined from interfering with the Carters use of tharr property for commercia purposes
even though the City had later enacted a valid zoning ordinance in 1984. The court explained that:

If the zoning ordinanceisvoid for want of the procedura safeguards of

notice and hearing, etc., the propertiesintended to be affected thereby are

unzoned and the property ownersmay proceed with any other lawfully

intended use. In such cases, the court islimited to the remedy of dedaring

the zoning ordinance void and finding thet the property owner affectedis

entitled to use hisproperty for any lawful purposewithout regard tothe

void zoning ordinance.
773F.2da 255. Inother words, a thetimethe Carters sought to sall ther property, it remained unzoned
becausethe 1973 ordinancewasinvdid. 1naddition, Utah had declared that zoning ordinances do not

operaeretrogpectivay againg exiding nonconforming buildingsor useswhere vested rights are concerned.
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Accordingly, the court found that becauise the Carters had never relinquished their intention to usetheir
property for arestaurant or other smilar use, they were entitled to injunctive relief against the City

permitting them to use or sell their property in the City for arestaurant or other similar use.

Inthiscase, Ms. Brownwas seeking to sdll the estate s property when the moratorium was
adopted. By indituting theillegal moratorium, Bolivar effectively voided the existing zoning ordinance.
DespiteMs. Brown' sobjections, Balivar, by adopting theillega moratorium, essentidly prevented her from
sling or devel oping theestate' sproperty becauseno potentia purchaser wasableto acquireabuilding
permit. Moreover, whilethe moratoriumwasdlill in place, Balivar adopted anew zoning ordinance further
limiting Ms. Brown’ sability to sell the property asany potential purchaser would now haveto seek a
building permit under alessfavorablezoning ordinance. Giventhesecircumstancesandthefact that West
Virginiahasdso exempted preexiging, nonconforming uses of land from compliance with subssquently

enacted planning and zoning ordinances, ' wefind that eguitableconsiderations dictatethat Ms. Brown and

! W.Va. Code § 8-24-50 (1984) provides:

Such zoning ordinanceor ordinancesshd not prohibit the continuance of
the use of any land, building or structurefor the purposefor which such
land, building or Sructureis used at thetime such ordinance or ordinances
take effect, but any dteration or additionto any land or any dteration,
addition or replacement of or to any exigting building or sructurefor the
purpose of carrying on any use prohibited under the zoning rulesand
regulations goplicableto thedigrict may beprohibited: Provided, That no
such prohibition shdl gpply to dterationsor additionsto or replacement
of buildingsor sructuresby any farm, industry or manufecturer, or tothe
useof land presantly owned by any farm, industry or manufacturer but not
usd for agriculturd, indudtrid or manufacturing purposes, or totheuseor
(continued...)



her immediate purchasersand/or her immediate successorsintitleto the estate' sproperty areentitled to
develop and usethe property for any lawful purposeasthey might have done prior to thevoid moratorium
and the now repeded zoning ordinance. Likewise, Mr. Ashbaugh wasaso effectively prevented from
deveoping his property whilethe moratorium wasin place, and heisaso entitled to continueto develop
his property without regard to the current zoning ordinance, as he might have done prior to the void

moratorium and the now repealed zoning ordinance.

Fndly, Ms. Brown and Mr. Ashbaugh contend that they are entitled to attorney feesand
costs for this matter. In Syllabus Point 1 of Sate ex rel. Highlands Conservancy, Inc. v. West
Virginia Div. of Environmental Protection, 193W.Va. 650, 458 S.E.2d 88 (1995), this Court held
that “[c]ostsand attorney’ sfeesmay be awarded in mandamus proceedingsinvolving public officias
because ditizensshould not haveto resort to lawsuitsto force government officidsto parformther legdly
prescribed nondiscretionary duties” ThisCourt further heldin SyllabusPoints2 and 3, repectively, of

Highlands Conservancy:

!(...continued)

acquisition of additiona land which may berequiredfor the protection,
continuing devel opment or expansion of any agriculturd, industria or
manufacturing operation or any present or future satdllite agriculturd,
industrial or manufacturing use. If a nonconforming use has been
abandoned, any future use of suchland, building or Sructureshdl bein
conformity with the provisons of the ordinance regulaing theuseinthe
didrictinwhich suchland, building or Sructure may belocated: Provided,
however, That abandonment of any particular agriculturd, industria or
manufacturing process, shall not be construed as abandonment of
agricultural, industrial or manufacturing use.



Attorney’ sfeesmay beawarded to aprevaling petitioner inamandamus
actionintwogenerd contexts: (1) whereapublicofficid hasddiberatdly
and knowingly refused to exercise aclear legal duty, and (2) wherea
publicofficid hasfaledto exerciseadear legd duty, dthoughthefalure
was not theresult of adecisonto knowingly disregard alegd command.
Whereapublic offidd hasddiberatdy and knowingly refused to exercise
adear legd duty, apresumption exigsin favor of an awvard of atorney’s

fees; unless extraordinary circumstances indicate an award would be
Inappropriate, attorney’ s fees will be allowed.

Inthiscase, thetown of Bolivar ignored aclear directive of this Court and refused to
exerciseaclear legal duty by adopting an unlawful moratorium instead of repedling the ordinance or
enacting anew ordinance or indrument of equd dignity. Accordingly, wefind thet an award of atorney
feesand costsisjudtified. Therefore, thewrit isgranted asmoulded, and thiscaseisremanded to the
Circuit Court of Jefferson County for the sole purpose of determining the proper amount of etorney fees

and costs. Writ granted asmoul ded and remanded.
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