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Professor Larson, inhistreatissonworkers compensation|aw, recognized that medical
evidenceismoreof an“at” than a“science’ inthe context of occupationd diseases. Thisisoneof the
reasonsthat workers' compensation agenciesand courts havetended to rel ax substantive, evidentiary
requirements in occupational disease cases. Professor Larson states that:

[1]n appropriate circumstances medica testimony need not necessarily
establish spedificaly and positively the pathologicd diagnossand eiology
of adisease or condition. . . .

The advent of alarge volume and variety of occupational -- and
particularly respiratory -- diseases whose etiol ogy ranges from the
imperfectly-understood to the downright mysterious has begun to
precipitate questions on the extent to which awards can be based on
incompletemedicd evidenceasto the natureand causation of thedisease
... [1]f the physicd causd sequenceissufficently impressive, thelack of
precise diagnosis or etiology can be excused.

Arthur Larson and Lex K. Larson, 7 Larson’s Workers' Compensation Law § 128.02[2], [4]
[2000]. Professor Larson aso suggeststhat the procedural rulesemployedinworkers compensation
cdamsshould berdaxed, summary and informal, S0 asto reach adecision by the shortest and quickest
route possible:
The procedura law of workers compensation, like the substantive,
tekesitstonefrom the beneficent and remedid character of thelegidation.
Procedureisgenerdly summary andinformd. . .. Thewholeideaisto

get away fromthecumbersome proceduresand technicditiesof pleading,
and toreach aright decison by the shortest and quickest possiblerouite.
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7 Larson’sWorkers Compensation Law § 124.01. Professor Larson’s conclusionsweredrawn
from an analysis of hundreds of workers compensation cases litigated worldwide over the last century
Themgority opinion ignoresthefundamenta assumption thet the etiology of occupationd
pneumoconiogs* ranges from theimperfectly-understood to the downright mysterious,” and beginswith
the premise that the Occupational Pneumoconioss Board (“OPBoard”) is statutorily endowed with
unquestionableinfdlibility in deciding questionsregarding lung diseases. Themgority opinionthengoes
onto cresteanew rule of procedure which forcesthe partiesto engage in expensve, though likdly fruitless,
litigation.
| dissent tothe mgority opinion’ scregtion of anew rule of procedure, whichissupported
neither by law nor reason, that suggeststhat adiagnosis of occupationa pneumoconiosiscan only be
edablished with absolute, scientific precison by the OP Board -- and thet any opinion contrary to the OP
Board' s opinion is unreliable until approved by the Board itself. The rule abrogate 87 years of
jurisorudenceregarding how evidenceisto beinterpretedinworkers compensation clams, and crestes
arule of procedure biased solely against the party with the burden of proof -- that is, claimants.
Thisentirecase centerson opposng interpretations of onex-ray film by severd doctors.
The OP Board -- apanel of physicians hired to provide advice to the Workers Compensation
Commissioner -- took an x-ray film of theclaimant’ schest on September 24, 1998. Theradiologist for
the OP Board examined the x-ray films and found no evidence of occupational pneumoconiosis.
The claimant procured the x-ray film from the OP Board, and sent it to two different
radiologigtsfor an independent review. Dr. Ray A. Harron read the x-ray and found abnormditiesinthe
lungsthat appeared cong gent with occupationa pneumoconioss. Dr. Edward Aycoth smilarly reed the
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x-ray and found what appeared to be “ scattered rounded dendty opacities measuring up to 3mm. in
diameter throughout both lungs,” suggesting a mild degree of occupational pneumoconiosis.

“Ooccupationd pneumoconiogsisadissase of thelungs causad by theinhdaion of minute
partidesof dust over aperiod of time due to causes and conditions arisng out of and inthe course of the
employment.” W.Va. Code, 23-4-1[1989]. A pneumoconioss-- such asasbestos's, Slicos's, or black
lung -- istheirritation and scarring of thetissue of thelungsand thetissue surrounding the lungs caused by
breathing in certainirritating dusts -- such asasbestos, slica, or cod. Theinflammation and scarring
process is sometimes -- though not always -- visible through the use of x-ray films of the chest.

Reeding an x-ray of thelungsisamilar to reading aRorschach tes -- different doctorslook
a blotches(cdled “opacities’) on x-raysand try to measure and interpret what theblotchesmean. One
doctor may interpret abl otch asoccupationd pneumoconiods's, whileanother might fed theblotchisthe
remnant of achildnood diseese. A third doctor may interpret the blotch asnorma, hedlthy lung tissue.
Only by dicingthedamant’ slunginto sactionsand examining thetissue under amicrascope can an exact
diagnosis be achieved -- a procedure obviously not available to living claimants.

Thereading of lung x-raysistherefore very subjective. Doctorsarelooking a spotsand
squiggleson x-raystrying to pigeonhol e the spotsinto categories, o that the diagnod s can be conveyed
inaway another doctor could undergand. Intheingant daim, the doctors reached two different diagnoses
looking at opacities on the same x-ray. | found no evidence in the record to suggest that either
Interpretation was in any way unreliable.

Our rule when the opinions of doctorsarein conflict isquiteample: “Indl types of

compensation cases, conflictsin evidence, medical or otherwise, areto be construed in favor of the
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clamant.” Javinsv. Workers Compensation Comm'r, 173W.Va. 747, 758, 320 S.E.2d 119, 130
(1984). Wemededear in Syllabus Point 1 of Javinsthat when conflicting medicad evidenceis presented
concerningtheexisenceor degreeof impa rment inan occupationa pneumoconiodscam, “that medicd
evidenceindicating the highest degree of imparment, which isnot otherwise shown, through explicit findings
of fact by the Occupationa PneumoconiossBoard, to beunrdiable, incorrect, or clearly atributableto
some other identifiable disease or ilIness, is presumed to accurately represent the level of pulmonary
Impairment attributable to occupational pneumoconiosis.”

Theingtant case could have eadly been resolved through the goplication of Javinsby the
Officeof Judges, by theWorkers Compensation Apped Board, or by themgjority opinion. The OP
Board interpreted its September 24, 1998 x-ray as showing no occupational pneumoconiosis. The
clamant’ sdoctorsinterpreted thex-ray aspogtively showing occupationa pneumoconios's, supporting
adatutory 5% permanent partid disability avard. Neither medica opinionwasshown “to be unreligble,
incorrect, or dearly atributable to some other identifiable disease or iliness’ by the OP Board, the Office
of Judgesor the Apped Board. Hence, under Javins, “that medica evidenceindicating the highest degree
of impairment” -- 5% in this case -- should have been adopted to support an award for the claimant.

Ingteed of gpplying thissmple principle of law, the mgority opinion crested anew twist
to the procedurestha areto be usad in occupationa pneumoconiosisdams Themgority opinion finds
that because the daimant “failed” to question the OP Board, hisevidence could beignored by the Office

of Judges.

The mgjority opinion created this new procedura rulewithout any briefing from the daimant on
the issue, and without the employer or the Division even making an appearance in the appeal.
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Firg, the regulations make clear that the Office of Judgesmust makeitsdecison based
solely upon the evidence and testimony that the parties choose to introduce into the record:

. .. therecord upon which a protest shall be decided shall include

evidence submitted by aparty to the Office of Judges, evidence taken

a hearings conducted by the Office of Judgesand any documentsinthe

Division’s claim files which relate to the protest.
93C.SR. §1.2.3(¢) (emphegsadded). Intheingant claim, dready “inthe Divison'sdamfiles’ wasa
“document[] . . . which rda€ to the protest:” the OP Board' sreport to the Commissioner finding no
evidenceof occupationd pneumoconioss. Thedamant then submitted to the Office of Judgesevidence
intheform of areport by Dr. Ray A. Harron and another report by Dr. Edward Aycoth, both finding
evidenceof occupationd pneumoconioss. The Officeof Judgescould have, and should have, madeits
decision solely upon this record, asits own regulations require.

Second, thereisno Satuteor regulation | canfind suggesting thet the Office of Judgescan
rgject evidence, asit did in thiscase, because aparty dedined to solicit testimony from an opposing, likey
hostile witness about the evidence. | don't see how the claimant “failed” to question the OP Board,
because| find no requirement in our law mandating that the OP Board be questioned about thedamant’s
evidence. Nowhere do the statutes or regulations quoted by the mgority opinion require that the OP
Board be questioned about a party’ s evidence.

Theonly statute making any mention that the OP Board submit to questioning isW.Va.
Code, 23-4-8c(d), which specificaly requiresthe OP Board to gppear for questioning about its own

opinions. A plain reading of the statute reveal s nothing about questioning the OP Board about the

opinions of other witnesses. The statute states, in part:



If objection hasbeen filed to thefindings and conclusons of theboard .

.. the members thereof joining in such findings and conclusions shdl

gppear & thetimefixed by the commissioner or office of judgesfor the

hearing to submit to examination and crass-examingtion in repect to uch

findings and conclusions.
Themgority opinioninterpretsthelanguage of thisstatute to mean that the OP Board isnot only required
to submit to examination and crass-examination in repect to thefindings and condusons of the OP Board,
It must o submit to examination and cross-examingtionin respect to thefindingsof the damant’ sexparts
and the employer’ s experts. This interpretation adds new language to the statute.

Nowherein W.Va. Code, 23-4-8c(d) does the statute require that the claimant or
employer submit ther evidenceto the OP Board for commentary. Infact, the statute specificaly prevents
the partiesfrom wadting the OP Board' stime by doing anything other than questioning the OP Board or
other medical witnesses. The statute continues:

At such hearing, evidence to support or controvert the findings and

conclusions of the board shall be limited to examination and cross-

examination of themembers of the board, and to the taking of testimony

of other qualified physicians and roentgenologists.
Thisportion of thegatute containslanguage of limitation, not language mandating action. Thepartiescan
do nothing a thehearing other than questionthe OP Board, or question other doctors, regarding thedam.
The statute doesnot -- repest, does not -- require the partiesto produce their expert medical witnesses
for testimony at the hearing. 1t aso does not requirethe partiesto question the OP Board regarding any
particular piece of evidence.

Reading the language of W.Va. Code, 23-4-8c(d) plainly, itisobviousthat the statute

exigsasaway to preservethe due processrights of participantsintheworkers compensation system.



TheCommissoner and Divison cannot rdly upon medica adviceprovided by anunknown, phantomexpert
operating inthe shadows. Due processrequiresthat there be some mechanism whereby the parties
afected by themedicd advice can question the provider. Themechanismin occupationa pneumoconioss
casesisW.Va. Code, 23-4-8¢(d). The statute mandates that the Commissioner produce hisher expert,
the OP Board, for questioning, and nothing more. The parties can question the OP Board regarding its
report to the Commissioner if they choose -- but are not required to do so -- and cannot waste the OP
Board' stime by litigating other questions.’

By creating thisnew, unnecessary ruleof procedure, the mgjority opinion hasunfairly
complicated the resolution of workers compensation damsin violaion of the basic prindples of workers
compensation law. W.Va. Code, 23-1-15 [1923] states that:

The[workers compensation] commissioner shal not be bound by the

usua common-law or datutory rulesof evidence, but shal adopt formal

rules of practice and procedure as herein provided, and may make

investigationsin such manner asin hisjudgment isbest calculated to

ascartain the subdantid rights of the partiesand to carry out the provisons

of this chapter.

“Sincethe passage of W.Va. Code, 23-1-15in 1913, this Court hasinterpreted the Satute to require that
aspirit of liberdity in favor of the claimant be employed in applying the provisons of the Workers
Compensation Act.” Thacker v. Workers Compensation Division, 207 W.Va. 241, , 531

S.E.2d 66, 69 (1999)( per curiam). Under the provisions of W.Va. Code, 23-1-15, theDivisonis

required “inadministering theworkmen’ scompensation fund to ascertain the substantial rightsof the

“For ingtance, the parties could not litigate the question of the chargeabiility of anemployer for a
dam beforethe OP Board -- unlessthe chargeshility questioned hinged upon medical tesimony withinthe
OP Board' s expertise.



daimantsin such manner aswill ‘ carry out justly and liberally the spirit of theat] ] Syllabus, Culurides
v. Ott, 78 W.Va. 696, 90 S.E. 270 (1916).

For over 87 years, the Legidature and this Court haveemphasized that the Divisonis
required to adopt Smplerulesof procedure. Professor Larson'’ streatise, quoted earlier, indicatesthat most
juridictionsfallow thisruleof informdity. Now, themgority opinion hascrested arulewhichignoresthese
precedents, complicatesthe procedurein occupationa pneumoconi ogscases, and placesan unfar burden
primarily upon claimants.

Intheingant daim, no one showed up a the OP Board hearing to represent theemployer
and no one showed up to represent the Division -- yet the mgority opinion absurdly mandetesthat the
clamant wasdill requiredto present hisevidenceto the OP Board and olicit criticiam of hisown experts
reports. Themgority opinion doesn't say “criticism” -- it saysthe party “bearsthe burden of establishing
that hisher new evidenceisreliable and demonstrates that the findings and condusions of the OP Board
aredealy wrong’ -- but the mgority opinion might aswell say “criticdam.” To say anything esewould
defy aknowledge of the history of the OP Board.

The Commissoner hiresthe OP Board to give the Commissioner its expert opinion of
whether the dlaimant has occupationa pneumoconioss. Thedamant and theemployer hiretheir own
expeartstogivedifferent opinions. But thesecompeting medica opinionscannot be presentedtothe Office
of Judges-- who take the administrative place of both judge and jury -- without the OP Board first being
consulted to “gpprove’ of aparticular opinion, and more importantly, being asked to admit thet it was

“clearly wrong.” It goesagaingt reason -- and the due process protections provided by the Condtitution



-- to suggest that the OP Board must act as both judge and jury regarding whether aparty’ sevidence
proves to the Office of Judges that the OP Board’ s opinion was incorrect.

Lastly, themajority ruleis cast as an even-handed rule affecting both claimantsand
employers. However, in practice, theimpact of therulefalsamost exdusvely upon damants, because
the OP Board hasan unwritten rulethat occupationa pneumoconi oS scauses permanent, irreversible, and
unchangingimpairment. If aclamant istested twice, and onetest showslow impairment and ancther test
showshighimpairment, the OP Board cond udesthat the claimant hasthelow degreeof impairment. The
OP Board reasonsthat the difference between thelow and high degree of impairment mugt have beenthe
result of non-occupational causes (like asthma or some other, elusive “bronchospastic disease”).

Themgority opinion’ srulefals more heavily on claimants because damants bear the
burden of proving thet the clamant suffersfrom apercentage of impairment higher then that found by the
OPBoad. Under the OP Board' sunwritten rule that the lowest degree of impairment isaway's correct,
and higher degress of impairment must betheresult of non-occupationd causes, the damant can dmost
never win. Evenif the damant hashired adozen doctorswho say in sworn affidavitsthat thedament's
higher test resultsarerdiableand accurate, if the OP Board decidesto say thetest resultsarenot reliable

--wdll, thenthedaimant loses? If the daimant’ sevidence doesn't changethe OP Board' sopinion, again,

*Experience reading the records of the thousands of workers' compensation cases presented to
this Court on appeal indicates that the OP Board is a dlippery eel which refuses to be pinned down.

For example, medicd tredtises often datethat “raes’ or “crackling” soundsin apatient’ slungsis
suggestive of permanent, irreversible occupational pneumoconioss. Themembersof the OP Board,
however, take the unwritten position that raes are evidence of an undefined “bronchospastic disease’
caused by non-occupational sources (like asthma, a chest cold, or smoking).

If the OP Board findsraesin itsexamination, it often attributes any of the claimant’ sbreething

(continued...)



thedamant loses The OP Board getsto bejudge and jury of itsown opinions and any evidencewhich
conflicts with its opinions.

Conversdy, theemployer can much moreeesly afford to repest the tests performed by
the OPBoard. If theresults show alower percentage of impairment, the OP Board usualy takesthe
postion that theemployer’ stestsare” morerdiable’ and therefore changesitsopinion to reflect thelower
percentage of disability. See Thacker v. Workers' Compensation Division, 207 W.Va. 241, 531
S.E.2d 66 (1999) (per curiam) (OP Board found 15% impairment, but later reduced award to 5%
impairment finding the employer’ stest evidence showing lower impairment to be“themodt rdiableand
accurate study.”)* Again, the OP Board relies upon its unwritten -- and under Javins, illegd - theory that
the medical tests showing the least degree of impairment are presumed to be correct.

Theresult of the mgority opinion’snew ruleisthat damantshave an dmost impossible
task of getting the OP Board to both declare that the dlaimant’ sevidenceisrdliable and declare that the
OP Board waswrong. Employers, meanwhile, can repest the OP Board' stest to come up witha“more

religble,” lower degreeof imparment, or introduce someother medica recordswhich might suggesttothe

%(...continued)

Impa rment to non-occupationd causesother than pneumoconi oss-- meaning thedamant getsnoaward.
If theclamant’ sdoctor does an examination and findsraes, and then imputesthe raesto occupationd
pneumoconiods, the OP Board canfind thedoctor’ sopinionisunrdiable becauseit conflictswith the OP
Board sunwritten medical theories. Conversdly, if the claimant’ sdoctor findsno raesinaclinica
examination, thenthe OP Board will declarethat the claimant’ sdoctor has proven the OP Board' spoint
that the claimant has a disease which “comes and goes’ -- like asthma -- and that the OP Board's
conclusion that the claimant has no occupationa pneumoconiossiscorrect and the doctor’ sopinionis
incorrect and unreliable.

‘Interestingly, the OP Board usudly changesits opinion becauseit findsthat the employer’ stests
are“morereliable’ -- not because the OP Board findsitsfirst opinion was“clearly wrong.” | fail to
understand how the Office of Judges can tolerate this discrepancy.
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OP Board that thedamant’ simpairment is causad by something other than occupationd pneumoconioss
In sum, it isnow easier to reduce than it is to increase an occupational pneumoconiosis awvard.
| therefore respectfully dissent to the majority’ s opinion.

| am authorized to state that Justice McGraw joins in this dissent.
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