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Inacontinuing trend by somemembersof thisCourt to paliticizethe nature of thejudicid
processto the ultimate detriment of the citizensand the State, the dissenting opinion advancesapaosition
inthiscasethat would literaly bankrupt the fund eermarked for occupationd pneumoconioss (OP) dams
| am dismayed by thedissenting opinion’ sdigtortion of thegpplicablelaw. Asl morefully outlinebdow,
themgority decisoninthiscasesmply providesajudicid ruleto bolster aprocedurethat employessand
employershave conagently followedin Workers Compensationlitigetion. It doesnot add any red burden

to any party.

l.
OP Claims Procedure
The mgjority opinion correctly notesthat when an OP claim is made, the Workers
Compensation Division (Division) must submitthedaimtothe Occupational PneumoconiosisBoard (OP
Board). The OPBoard isthen charged with making adetermination regardingthe claim. The OPBoard
submitsitsfindings and conclusonsto the Division. The Divison isthereafter required to makeits
determination of the claim based upon the OP Board' sreport. SeeW. Va Code § 23-4-6(h) (Supp.
2000) (“For the purposes of [Chapter 23 of the West VirginiaCode] afinding of the occupationa

pneumoconiosis board shall have the force and effect of an award.”).
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If any party objectsto the OP Board’ sdecison, asembodied inthe Divison' ssubsequent
order, W. Va. Code § 23-4-8c(d) (1998)* mandatesthat ahearing be held beforethe Office of Judges
for the purpose of questioning the OP Board members. The Officeof Judgesisrequired, under § 23-4-
8c(d), to schedule ahearing, and the members of the OP Board who join in the condusions of the Board
“shall gppear” a such hearing. While 8§ 23-4-8c(d) does not expresdy obligate a protesting party to
question the OP Board, the statute does sate that the evidence for and againgt thefindings of the Board
“shd| belimited to examination and cross-examination of themembersof theBoard” and thetetimony of

other qudified physcans. It hasaways been the common practicefor the protesting party to question

'W. Va. Code § 23-4-8¢(d) (1998) states:

If either party objectstothewholeor any part of such findingsand condusionsof
the board, such party shdl filewith the commissioner or, on or after thefirst day of duly,
one thousand nine hundred ninety-one, with the office of judges, within thirty daysfrom
recalpt of such copy to such party, unlessfor good cause shown, the commissioner or chief
adminidrativelaw judgeextendssuch time, such party'sobjectionsthereto in writing,
goedifying the particular gatementsof the board'sfindingsand condusionsto which such
party objects. Thefiling of an objection withinthetime spedified ishereby dedaredto be
acondition of theright to litigate such findings and hencejuristictiond. After thetimehas
expired for thefiling of objectionsto the findingsand conclusions of the board, the
commissioner or adminigrativelaw judge shal proceed to act asprovidedin thischapter.
If after thetime hasexpired for thefiling of ojectionsto thefindingsand condusonsof the
board no objections have been filed, the report of amgjority of the board of itsfindings
and conclusions on any medical question shdl be taken to be plenary and conclusive
evidence of thefindings and conclusionstherein sated. If objection hasbeenfiledto
the findings and conclusions of the board, notice thereof shall be given to the
board, and the members thereof joining in such findings and conclusions
shall appear at the time fixed by the commissioner or office of judges for the
hearing to submit to examination and cross-examination in respect to such
findings and conclusions. At such hearing, evidence to support or controvert
the findings and conclusions of the board shall be limited to examination
and cross-examination of the members of the board, and to the taking of
testimony of other qualified physicians and roentgenologists. (Emphasis Added).
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membersof the OP Board. Quite smply, itisthe only way in which the mandatory requirement that a
hearing be hdld can befulfilled, anditistheonly sureway thet aprotesting party can demondrate thet the
OPBoad'sfindingsarewrong. Our system recognizesthat cross-examination isthe surest pathtothe

truth.

Inthiscase, theemployee protested the OP Board' sfindingsand themandatory hearing
was scheduled. The OP Board was present but its memberswere not questioned and the case was
submitted without the benefit of the OP Board' scommentson thedaimant’ snew medicd evidence: Thus,
the dlaimant/protestant attempted to defeat the mandatory requirement of W. Va Code § 23-4-8c(d) that
ahearing be hdd and that the evidence be concentrated around the opinions of the membersof theBoard
whosedecisonisunder protest. Because such ahearingismandatory, themgority could haverequired
the Divison, or the non-protesting party, to advance the hearing by questioning the OP Board. Instead,
the mgority opinion took the practica gpproach and adopted a procedure that employees and employers
haveheretoforeutilized, i.e,, requiring the protesting party, beit theemployee or theemployer, to question
theBoard. Inother words, pursuant to the statutory process, the mgority opinion Smply requiresthat the
party who protestsan OP Board' sdecigon tothe Office of Judges seesto it that the hearing goesforward.
Materidly, thisruling changed nothing in Workers Compensation law. 1t added no burden to any party

to the proceeding. The dissent’ s assertion otherwise is wrong.

The Dissenting Opinion Would Bankrupt the OP Fund
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Should the dissenting opinion be adopted by this Court theresult iscrystd dear. Themerefiling
of aclaim would reap OP benefits 100% of thetime.? The mgjority seeksto justify this disastrous
approach by relying on the decision in Javins v. Workers' Compensation Commissioner, 173

W. Va. 747, 320 S.E.2d 119 (1984).

The dissenting opinion has done agresat dissarviceto Workers Compensation law by its
mischaracterization of Javins. According to the dissenting opinion, Since no evidencein thiscase
contradicted theemployee sevidence of 5% OPimparment, “ under Javins, ‘ medica evidenceindicating
the highest degree of impairment’ --5%in this case--shoul d have been adopted to support an award for the
cdamant.” Suchamisgpplication of Javinsisunfortunate. By dlowing the submisson of aclamwithout
aproper hearing, thedissent seeksto circumvent aprocedure the L egid ature deemed mandatory, and
would prevent the Office of Judgesfrom having acompleteand adequate record uponwhichto baseits

final decision.

A proper application and correct analysis of Javinsrequiresthis Court to do exactly
what the mgority opinion did--remand for ahearing so that the OP Board may review thedamant’ snew

evidence. Infact, SyllabusPoint 1 of Javins sates“that medical evidenceindicating the highest degree

Thedissent isfully awarethat in statutory OP daimsthe Division hasno “interest” and therefore
never gopearsby counsd insuch litigation beforethe Office of Judges, theWorkers Compensation Apped
Board or this Court. Thedissent isfurther awarethat in the vast mgority of statutory OP clamsthe
employer nolonger exids. Becausethe dissent isaware of thesefacts, it knowsthat its position would
subject the OPfund towholesderaiding. | antruly disheartened by the thought of “ unlawfully” opening
the State’ s coffers by such misconstruction of a plain statute.
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of impairment, whichisnot otherwise shown, through explicit findings of fact by the Occupational
Pneumoconiosis Board, to be unreliable, incorrect, or clearly attributable to some other
Identifiablediseaseor iliness, ispresumed to accurately represent thelevel of pulmonary impairment

attributable to occupational pneumoconiosis.” (Emphasis added.)

Javinsrecognizesthat the OP Board has aduty to comment upon new OP evidence
submitted by aparty. However, the dissenting opinion seeksto ignorethe plain languagein Javinswhich
recognizesthe L egid ativerequirement that aprotesting party present itsnew evidenceto the OP Board.
Insteed, the dissenting opinion suggesisthat under Javins afull hearing isnot required. To the contrary,
Javins clearly satesthat oncethe OP Board hasfulfilled its satutory duty of examining new evidence
submitted by aparty, and condudesthat such evidenceisnot “ unrdiable, incorrect, or dearly atributable
tosomeother identifiabledisease or illness” then the medica evidenceindicating the highest degree of
imparment ispresumed toreflect thedamant’ slevd of pulmonary impairment. TheBoard sduty inthis

regard could not be fulfilled without a full hearing.

Finally, the crux of the pogition taken by the dissent resultsin automatic entitlement.
Ohbvioudy, if the OP Board isdenied the opportunity to comment upon the new evidence submitted by a
clamant, under Javinsthe employee sevidence must alwaysprevail. Inessence, any employeewho
filesadam, protests, and then submitshisor her new evidencewithout alowing for OP Board comment,
will beawarded benefits. Employeeswhowant to hitthe*jackpot” just need tofileadam. Thedissent's

reality for West Virginiais abankrupt OP fund. The sad truth is, the dissenters do not care.
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| concur with the majority opinion.



