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SYLLABUSBY THE COURT

1. “Theessentid dementsin an action for fraud ares (1) thet the act dlamed to be
fraudulent wasthe act of the defendant or induced by him;, (2) that it was materid and fase; thet plaintiff
relied onit and wasjustified under the circumstancesin relying upon it; and (3) that he was damaged

because herelied onit.” Syllabus point 1, Lengyel v. Lint, 167 W. Va 272, 280 S.E.2d 66 (1981).

2. “Theformulation of jury indructionsiswithinthebroad discretion of adreuit court,
and adrcuit court’ sgiving of anindructionisreviewed under an abuse of discretion gandard. A verdict
should not be disturbed based on the formulation of thelanguage of thejury ingtructions so long asthe
ingructionsgiven asawholeareaccurateand fair to both parties” Syllabuspoint 6, Tennant v. Marion

Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995).

3. “A litigant may not dlently acquiesceto an dleged error, or actively contributeto
such error, and then raisethat error asareason for reversal on appeal.” Syllabuspoint 1, Maplesv.

West Virginia Department of Commerce, 197 W. Va 318, 475 S.E.2d 410 (1996).

4, “Theouter limit of theratio of punitive damagesto compensatory damagesin cases
inwhichthedefendant hasacted with extremenegligence or wanton disregard but with no actud intention
to cause harm and in which compensatory damagesare naither negligiblenor very largeisroughly 5to 1.

However, when the defendant has acted with actua evil intention, much higher ratios are not per se



unconstitutional.” Syllabus point 15, TXO Production Corp. v. Alliance Resources Corp., 187

W. Va. 457, 419 S.E.2d 870 (1992).

5. “A judgment will not be reversed because of the admission of improper or
irrelevant evidencewhenitisclear that the verdict of thejury could not have been affected thereby.”

Syllabus point 7, Torrence v. Kusminsky, 185 W. Va. 734, 408 S.E.2d 684 (1991).

Per Curiam:

Mountaineer Cod Development Company, d/l/aMarrowbone Deve opment Company
(hereinafter referred to as“Marrowbone’ ), appe lant/defendant below, appea sfrom an adversejury
verdict entered in the Circuit Court of Mingo County. Thejury awarded Radec, Inc. (hereinafter referred
toas“Radec”), gppdleg/plaintiff below, $39,629.89 in compensatory damages. Additiondly, thejury
awarded to Radec $1,541,638.00 in punitive damages. Marrowbone assarts assgnments of error related

tothefollowingtopics (1) thesubmisson of afraud theory tothejury; (2) thejury indructionson punitive



damages, (3) thetrid court’ sreview of the punitive damageaward,; (4) theexcessvenessof thepunitive
damages, and (5) theadmisson of certain evidenceregarding finances and the mentioning of anorn-union
cod operation. Based upontheparties arguments on apped, the record designated for gppdlatereview,

and the pertinent authorities, we affirm the decision of the Circuit Court of Mingo County.

l.
FACTUAL AND PROCEDURAL HISTORY
Thiscasearisesfroma1991 written mining contract between Marrowboneand Radec.
Under the terms of the contract, Radec agreed to mine coal from two separate mines owned by
Marrowbone. Thetwo mineswere desgnated as Radec No. 4 and Radec No. 5. Under thetermsof the
contract, Radec No. 4 wasto bemined first. The mining of Radec No. 5would not begin until one-and-
one-hdf yearslater. However, thistimeframe was extended after Marrowbone requested thet Radec mine
additional coa reserves adjacent to Radec No. 4. Asaresult of the additiona work, Radec did not

complete work at Radec No. 4 until December of 1995, some four years later.

InMay of 1995, Radec was prepared to begin mining preparationsfor Radec No. 5. Due
to the unexpected delay in getting to Radec No. 5, agreat deal of deterioration had occurred.
Approximatdly twenty-million gallonsof water had flooded Radec No. 5, which caused 1,800 feet of the
mine scalingtofal. Theadditiond cost for renabilitating Radec No. 5wasnot part of theorigina written
contract between Radec and Marrowbone. However, because of Marrowbone srequest for additiond

work on Radec No. 4, and the resulting delay of the start up on of Radec No. 5, Marrowbone ordly

1



agreed to reimburse Radec for the cost of rehabilitating Radec No. 5.

Eventudly, Marrowbonerg ected paying to Radec theamountsrequested by Radec for
rehabilitating Radec No. 5. Radec then concluded that, asaresult of Marrowbone srefusd to pay dl of
therehabilitation cosgtsfor Radec No. 5, it would no longer be profitablefor Radec to remove cod from
RadecNo. 5. Under thetermsof the origind written contract between Radec and Marrowbone, Radec
could terminateitsobligation towork Radec No. 5 by providing 30 daysnoticeto Marrowbone. Radec
gaveno such naticeto Marrowbone. Instead, Radec continued towork Radec No. 5 after Marrowbone

orally agreed to permit Radec to additionally mine a profitable site known as the Drautz property.

Radec wasfinishingitswork on Radec No. 5in September of 1996 when Marrowbone
advised Radecthat Radec would not be alowed to minethe Drautz property. Radec subsequently filed

thisdivil lawsuitin duly, 1997. Thesuit aleged causes of action for breach of an ord contract and fraud.

The casewastried beforeajury. OnJune 2, 1999, thejury returned averdict aganst
Marrowbonein the amount of $39,629.89 as compensatory damages, and $1,541,648.00 as punitive

damages. Followingthetrid court’ sdenid of Marrowbone spog-trid maotions, Marrowbonefiled this

appeal.

'Additional facts of the case are discussed in the body of the opinion.
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.
STANDARD OF REVIEW

We are asked to determine whether the trial court committed error by denying
Marrowbonespogt-trial motionfor anew trid. Asageneral matter, weindicated in Syllabus point 4 of
Sandersv. Georgia-Pacific Corp., 159 W. Va 621, 225 S.E.2d 218 (1976) that “[a]Ithough the
ruling of atrid court ingranting or denying amotionfor anew trid isentitled to great regpect and weight,
thetrid court’sruling will be reversad on gpped whenitisdear that thetria court has acted under some
misgpprehenson of thelaw or theevidence” We havehdd more spedificdly regarding gppdlatereview
of amotion for anew trial:

Inreviewing chdlengesto findingsand rulings made by acrcuit

court, we apply atwo-pronged deferential standard of review. We

review therulings of the circuit court concerning anew trial and its

conclusion asto the existence of reversible error under an abuse of

discretion sandard, and wereview thecircuit court’ sunderlying factud

findingsunder aclearly erronecusstandard. Questionsof law aresubject

to ade novo review.
Syl.pt. 3, Satev.Vance,  W.Va __,  SE2d___ (No. 27382 July 14, 2000). Accord
Lipscomb v. Tucker County Comm'n, 206 W. Va. 627, 630, 527 S.E.2d 171, 174 (1999);
Coleman v. Sopher, 201 W. Va. 588, 605, 499 S.E.2d 592, 609 (1997); Tennant v. Marion
Health Care Found., 194 W. Va. 97, 104, 459 S.E.2d 374, 381 (1995). It isbased upon these

standards that we review this appeal.
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A. Fraud Theory

Marrowbone contendsthat thetria court should not have submitted Radec’ sfraud theory
of ligbility tothejury. Marrowbone assertsthat Radec failed to put forth sufficient evidence of fraud for
thejury to consider.? Wehave hdd that “[f|he essentid dementsin an action for fraud arer (1) that theact
clamedto befraudulent wasthe act of the defendant or induced by him; (2) thet it was materid andfdse
that plaintiff relied on it and wasjusdtified under the circumstancesinrelying uponit; and (3) that hewas
damaged becauseherdliedonit.” Syl. pt. 1, Lengye v. Lint, 167 W. Va 272, 280 SE.2d 66 (1981).
Accord Kessdl v. Leavitt, 204 W. Va. 95, 127, 511 S.E.2d 720, 752 (1998); Syl. pt. 2, Bowling v.
Ansted Chrysler-Plymouth-Dodge, Inc., 188 W. Va. 468, 425 S.E.2d 144 (1992); Syl. pt. 2,

Muzelak v. King Chevrolet, Inc., 179 W. Va. 340, 368 S.E.2d 710 (1988).

Wehavefurther heldthat “‘ [w]hen the plaintiff’ sevidence, consdered inthelight most
favorableto him, fallsto establishaprimafacieright of recovery, thetriad court should direct averdictin
favor of the defendant.” Syl. pt. 3, Robertsv. Gale, 149 W. Va. 166, 139 S.E.2d 272 (1964).” Syl.

pt 1, Brannonv. Riffle, 197 W. Va. 97, 475 SE.2d 97 (1996). However, itisequaly wel established

“Radec contendsthat thisissuewaswaived by Marrowbone, because Marowbonefailed
to properly movethetria court for judgment asametter of law at the close Radec' s case-in-chief, or a
thecloseof al theevidence. Wehaverecognizedthat “‘[e]ven if amotion for anew trial ismadefor
insuffidency of theevidence, thefalureto movefor afjudgment asametter of law] fored osesthe quedion
ongpped. A party may not gamble onthe verdict and later question the sufficiency of the evidence.””
Chambersv. Smith, 157 W. Va. 77, 80, 198 S.E.2d 806, 809 (1973) (quoting 2B Barron & Holtzoff,
Federal Practice and Procedure § 1081). We have reviewed the motions made by Marrowbone at
thedoseof Radec' scase-in-chief and a thedoseof al theevidence. Wefind the motionswere adeguate
to preserve the issue for appellate review.



that aclaim should go to thejury unlessmanifest insufficienciesin the evidence compel otherwise.
Accordingly, it haslong beentheruleinthisjurisdiction thet “‘ [b]eforedirecting averdict in adefendant’ s
favor, every reasonable and legitimate inference favorableto the plaintiff fairly ariang fromtheevidence,
conddered asawhole, should be entertained by thetrid court, and those facts should be assumed astrue
which thejury may properly find under the evidence.” Syl. pt. 1, Fieder v. Service Cab Co., 122
W.Va 522,11 SE.2d 115 (1950).” Syl. pt. 9, Casto v. Martin, 159 W. Va 761, 230 SE.2d 722
(1976). Accord Syl. pt. 1, Blake v. John Sidmore Truck Sop, Inc., 201 W. Va. 126, 493 SEE.2d
887 (1997). Inour review of therecord, we areleft with little doubt that sufficient evidencewas adduced

by Radec to warrant the fraud claim being submitted to the jury.®

Tobegin, aRadec officid, Richard Goff, testified that aMarrowbone officia, Howard
Epperly, promisad tolet Radec minethe Drautz property if Radec continued to rehabilitate and mine Radec
No. 5. Goff further testified that another Marrowboneofficia, John Faulconer, took Radecofficialsto see
the Drautz property. Mr. Goff clearly tetified that Radec would not have continued to rehabilitate and

mine Radec No. 5 had Marrowbone not promised to permit Radec to mine the Drautz property.

The Evidence presented by Radec suggested that it wasreasonablefor Radectordy on

such apromise, because Radec had done businesswith Marrowbonefor dmaost twenty years. Moreover,

Marrowbone contendsthat, sincethejury should not have considered the fraud theory
of lidbility, thetrid court committed error by indructing thejury on punitivedamages Thisissueiswithout
merit insofar as this Court finds the evidence was sufficient to submit the fraud claim to the jury.
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Marrowbone made additiond representations to Radec regarding Marrowbone s preparation of the

necessary paperwork to secure governmental approval for mining the Drautz property.

In contrast, John Faul coner testified that Marrowtbone hed never actudly conddered letting
Radec minethe Drautz property.* Other evidence suggested that Marrowbone had been considering
mining the Drautz property itself. Therewas aso evidenceindicating that amining application for the
Drautz property wasinitidly filed under the name of Marrowbone, but was|ater trandferred to thet of the
Heritage Corporation. The mining application for the Drautz property was never listed in the name of

Radec.

To support their damage claim, Radec produced testimony from Mr. Goff, Ms. Kay
Pardey, bookkeeper, and Mr. Drew Badock, accountant. Those witnessestedtified that Radec was
financidly ruined asaresult of itsrdiance on Marowbone s promise to dlow Readec to mine the Drautz
property. Therewasevidencetha Radecincurred debtstotaing $1.1 million dollarsin renabilitation costs
rdaingto RadecNo. 5. Additiondly, Radeclog dl of itsmining equipment duetoitsinability to makeloan

payments on the equipment.

Itisclear from the above evidencethat it was proper to dlow Radec’ sfraud theory to go

tothejury. Therewere*“variouslegitimateinquiries proper for jury resolution regarding [Radec stheory

*Mr. Faulconer’s deposition was read to the jury in lieu of live testimony.
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of fraud.]” Brannonv. Riffle, 197 W.Va. 97, 101, 475 S.E.2d 97, 101 (1996). This Court hasheld
that “[u]ponamationto direct averdict for the defendant, every reasonableand legitimate inferencefairly
arigng from thetestimony, when consderedinitsentirety, must beindulged in favorably to plantiff; and
the court must assume astrue those factswhich thejury may properly find under theevidence.” Syl.,
Nicholsv. Raleigh-Wyoming Coal Co., 112 W. Va. 85, 163 S.E. 767 (1932).” Syl. pt.1, Totten

v. Adongay, 175 W. Va. 634, 337 S.E.2d 2 (1985).

B. Punitive Damages | nstructions

Next, Marowbone contendsthet thetrid court committed error infailing to fully indruct
the jury on punitive damages as provided by our case law. We have held that:

Theformulation of jury ingructionsiswithinthebroad discretion
of adrcuit court, and adrcuit court’ sgiving of anindructionisrevieved
under an abuse of discretion sandard. A verdict should not be disturbed
basad on theformulation of thelanguage of thejury indructionssolong as
the instructions given as a whole are accurate and fair to both parties.

Syl. pt. 6, Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995).

With respect to ingtructing the jury on punitive damages, we hdd in syllabus point 3 of
Garnesv. Fleming Landfill, Inc., 186 W. Va. 656, 413 S.E.2d 897 (1991):
When thetrid court instructsthe jury on punitive damages, the

court should, & aminimum, carefully explainthefactorsto beconsdered
in awarding punitive damages. These factors are as follows:

(1)  Punitive damages should bear a
reasonable rdaionship to the harm that islikely to occur
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fromthe defendant’ sconduct aswdll astotheharm that
actudly hasoccurred. If the defendant’ sactions caused
or would likdly causein asmilar stuation only dight
harm, the damages should berdaively smdl. If theharm
IS grievous, the damages should be greater.

(2)  Thejury may condder (dthoughthecourt
need not spedificaly ingruct on eech dement if doing o
would be unfairly prejudicial to the defendant), the
reprehensibility of the defendant’ sconduct. Thejury
should take into account how long the defendant
continuedin hisactions whether hewasawarehisactions
werecausng or werelikely to cause harm, whether he
attempted to conced or cover up hisactionsor theharm
caused by them, whether/how often the defendant
engaged in Smilar conduct inthe past, and whether the
defendant madereasonabl eeffortsto makeamendsby
offering afair and prompt settlement for the actud harm
caused once his liability became clear to him.

(3) If the defendant profited from his
wrongful conduct, the punitivedamagesshouldremove
the profit and should bein excess of the profit, so thet the
award discourages future bad acts by the defendant.

(4)  Asamatter of fundamental fairness,
punitive damages should bear aressonablerdaiondhip to
compensatory damages.

(5)  Thefinancid podtionof thedefendant is
relevant.

Therecordisclear. Thetrial court did not specificaly cite the Garnesfactorswhen
ingtructing thejury on punitivedamages. Radec contendsthat this Court should not consder theissuefor
tworeasons. Firgt, Radec arguesthat Marrowbonedid not raise an objectionto thetrid court regarding

the absence of the Garnesfactorsinthejury ingructions. Radec points out that Rule 51 of the West
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VirginiaRulesof Civil Procedure providesthat “[n]o party may assgn aserror thegiving or therefusd to
givean ingruction unlessthe party objectsthereto before the argumentsto thejury are begun, stating
disinctly, asto any givenindruction, the matter to which the party olyjects and the grounds of the party’ s
objection[.]” Accord Syl. pt 5, Pagev. Columbia Natural Resources, Inc., 198 W. Va. 378, 480

S.E.2d 817 (1996); Syl. pt. 1, Shia v. Chvasta, 180 W. Va. 510, 377 S.E.2d 644 (1988).

Second, Radec pointsout that it tendered to thetria court an ingtruction containing the
Garnesfactors. However, Marrowbone objected to the giving of any punitive damagesinstruction.
Radec argues that Marrowbone should now not be allowed to raise the issue as error, because
Marrowboneinvited theerror by objecting to such aningruction baing given. Our casssaredear inholding
that “[d] litigant may not Slently acquiesceto andleged error, or actively contributeto such error, and then
raise that error as areason for reversal on appeal.” Syl. pt. 1, Maplesv. West Virginia Dep't of
Commerce, 197 W. Va 318,475 S.E.2d 410 (1996). “A judgment will not bereversed for any error
intherecord introduced by or invited by the party seeking reversd.” Syl. pt. 4, Satev. Johnson, 197

W. Va. 575, 476 S.E.2d 522 (1996).

For the reasons provided by Radec and our decisonson invited error, the Garnesjury

instruction issuewill not be addressed by this Court.®* Moreover, it has been noted that adefendant

Marrowbone sobjectionwasasfollows “Weobject. Y ou’ vecovered punitivedamages
repeatedly in your charge. We' ve objected to it, but--"

Marrowboneassatsthat thiserror mandatesreversa of thetria court based upontheplain
(continued...)



“‘cannot . . . bealowed to ater retroactively [hig] trid strategy.”” McDougal v. McCammon, 193
W. Va. 229, 239, 455 S.E.2d 788, 798 (1995) (quoting DeBenedetto v. Goodyear Tire & Rubber

Co., 754 F.2d 512, 518 (4th Cir.1985)).

C. Punitive Damage Award

Marrowbone contends that thetrid court failed to conduct ameaningful and adequate
review of the punitive damage award asrequired by our caselaw. This Court provided guidelinesfor
reviewing apunitive damage award in Syllabus point 4 of Garnesv. Fleming Landfill, Inc., supra,
asfollows:

Whenthetrid court reviewsan award of punitive damages, the
court should, at aminimum, consder thefactorsgiven to thejury aswdl
asthe following additional factors:

(1) Thecostsof thelitigation;

(2)  Anycrimind sanctionsimposed on the
defendant for his conduct;

(3  Anyother cvil actionsagaing thesame
defendant, based on the same conduct; and

(4)  Theagpproprigtenessof punitive dameges
to encouragefar and reasonable settlementswhen adear
wrong has been committed. A factor that may justify

®(...continued)
error doctrine. Wewill not invoke the plain error doctrine to examine an error that was not only not
objected to, but was actually invited. It wasnoted in Satev. Knuckles, 196 W. Va. 416, 421, 473
SE.2d 131, 136 (1996), that “walver necessarily precludes sdvage by plain error review.” But see Sate
V. Redden, 199 W. Va 660, 487 S.E.2d 318 (1997) (using plain error to address an invited error issue
that involved a fundamental right secured by the state and federal constitutions).
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punitive damages is the cost of litigation to the plaintiff.

Becausenot dl rdevant informationisavailabletothejury, itislikdy thet

in some casesthejury will make an award thet is reasonable on the facts

asthejury know them, but that will require downward adjustment by the

trid court through remittitur because of factorsthat would beprgudicid

to thedefendant if admitted at trid, such ascrimina sanctionsimpased or

amilar lawvauits pending d sewhere againg thedefendant. However, a the

option of the defendant, or inthe sound discretion of thetrid court, any of

the above factors may also be presented to the jury.

Wehavereviewedthetrid court’ sorder. Wedisagreewith Marowbone s contention thet
the order failsto demonstrate ameaningful review. Wefind the order showsthetrial court gave full

consideration to the amount of the punitive damage award and the evidence adduced at trial.

D. Excessive Punitive Damages
Marrowbone contends that the punitive damage award was grossly excessive.
This Court observed in Syllabus point 1 of Garnesv. Fleming Landfill, Inc., in part, that “[p]unitive
damages must bear areasonablereationship to the potentia of harm caused by the defendant’ sactions””’

Wedaborated ontheissue of the reasonablenessof apunitive damageaward in syllabus point 15 of TXO

“In syllabus point 5 of Garnes we held:

Upon petition, thisCourt will review dl punitive damagesawards
Inour review of the petition, wewill congder the same factorsthat we
requirethejury and trid judgeto congder, and dl petitionsmust address
eech and every factor st forthin Syllabus Points3and 4 of thiscasewith
particularity, summearizing theevidence presented to thejury onthe subject
or tothetrid court a the post-judgment review sage. Assgnments of
error reated to afactor not specificaly addressed in the petition will be
deemed waived as a matter of state law.
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Prod. Corp. v. Alliance Resources Corp., 187 W. Va. 457, 419 S.E.2d 870 (1992), as follows:
Theouter limit of theratio of punitive damagesto compensatory

damages in cases in which the defendant has acted with extreme
negligence or wanton disregard but with no actud intention to cause harm

andinwhich compensatory damegesarenether negligiblenor very large
isroughly 5to 1. However, when the defendant has acted with actud evil
intention, much higher ratios are not per se unconstitutional .?

(Footnote added).

Wehave conddered theissuesraised by the partiesasit rdaesto trid evidenceand the
punitive damageawardinthiscase. We agreewith Radec that theevidence of Marrowbone sfraudulent
conduct warranted theamount of punitivedamagesawardediinthiscase. Itisclear fromtheevidencethat
Marrowbone knew Radec could not survive financialy if it rehabilitated and mined Radec No. 5.
Additiondly, Marrowbone plainly knew it would benefit from Radec’ swork on Radec No. 5. Inorder
to regp this benefit, Marrowtbone decaived Radec into bdieving thet it would be given the profitable Drautz
property to mine after completing work on Radec No. 5. Marrowbone never intended to turn over the

Drautz property to Radec. Marrowbone's actions were “evil” and self-serving.

E. Admission of Evidence

Marrowbone assgnseror to the admission of two types of evidence. With regard to the

admission of evidence, we have held that

M arrowbone pointsout that the rati o between the punitive and compensatory damages
awards is seventeen to one.
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TheWest VirginiaRulesof Evidence. . . allocate significant
discretiontothetrid courtin making evidentiary . . . rulings. Thus rulings
on theadmisson of evidence. . . are committed to the discretion of the
trial court. Absent a few exceptions, this Court will review
evidentiary . . . rulings of the circuit court under an abuse of discretion
standard.
Syl. pt. 9, Tudor v. Charleston Area Med. Ctr., Inc., 203W. Va. 111, 506 S.E.2d 554 (1997). It
has aso been made clear by this Court that “[a] judgment will not be reversed because of theadmisson
of improper or irrdevant evidencewhenit isclear that the verdict of thejury could not have been affected

thereby.” Syl. pt. 7, Torrence v. Kusminsky, 185 W. Va. 734, 408 S.E.2d 684 (1991).

Tobegin, Marrowbonearguesthat thetrial court committed error in admitting evidence
illustrating Marrowbone sfinancid stuation. Marrowbone concedesthat under Garnesv. Fleming
Landfill, Inc., supra, evidenceof itsfinancid postionisrdevant. However, Marrowbone contendsthat
Radec’ sevidence, showing gross revenues over asx-year period, did not reflect Marrowbone strue

financial position.

Radec notesinitidly that Marrowbone did not object to the evidence on the grounds of
accuracy during thetria. Marrowbone sought to keep the evidence out on the ground that it was not
rlevant. Next, Radec pointsout that Marrowbonerefusad to provide moreaccuratefinanda information
during discovery. Further, theinformation submitted to thejury actualy camefrominformation

Marrowbone supplied to Radec.
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Insofar as M arrowbone supplied Radec with the financid informationintroduced & trid,
but failed to chdlengethat information & trid with more accurate datathat it possessed, wefind no merit
tothisissue. Marrowbone cannot withhold requested informeation and then complain about the accuracy
of informationit supplied. “Itisfundamentd thet adefendant must live by histrid decisons” Satev.
Knuckles, 196 W. Va. 416, 421, 473 SEE.2d 131, 136 (1996). Seealso McDougal v. McCammon,
193W. Va. 229, 238, 455 S.E.2d 788, 797 (1995) (“Asagenerd rule, wrongfully secreting relevant

discovery maeridsmakesit inequitablefor thewithholder to[ objtain the benefit of afavorableverdict.”).

Marrowboned o assgned error to theadmission of evidenceregarding thementioning of
anon-union company. Radec contends, andwe agree, that thisevidence was rdevant as corroborative

and impeachment evidence.

Redecpresented evidenceindi catingthed rcumstancessurrounding M arrowbone spromise
to let Radec minethe Drautz property. Marrowbone' sHoward Epperly denied ever promising to let
Radec minethe Drautz property. However, evidence presented by Radec reveded that Epperly had
dated, before Radec was promised it would mine the Drautz property, thet the Drautz property wasgoing
to be conveyed to anon-union company. Thisevidence served to both impeach Epperly and corroborate

Radec’ s rendition of what was promised and said by Marrowbone.® “Our prior cases have permitted the

Marrowboned so assarted severd assgnmentsof error regarding Radec’ scontract daim,
including accord and satisfaction, and ajury indruction on congructivefraud. We need not addressthese
issues insofar as we have found that the fraud theory supported the verdict in this case.

14



attacking party to admit evidencethat, if credited by thejury, would raise doubts about aprior witness's

testimony.” McDougal v. McCammon, 193 W. Va. 229, 236, 455 S.E.2d 788, 795.

V.
CONCLUSION

In view of the foregoing, the judgment of the circuit court is affirmed.

Affirmed.
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