No. 27781 -- JohnTaylor, etd. v. Mutua Mining, Inc., Idand Creek Coal Company, ISand Creek
Carporation, Consal, Inc., and Laurel Run Mining Company

FILED RELEASED
. - January 10, 2001 January 12, 2001
Starcher, J. dissenti ng: RORY L. PERRY II, CLERK RORY L. PERRY II, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

| dissent to the mgority opinion’ srefusd to alow the plaintiffsaremedy under theWege
Payment and Collection Act (“the Act”), so that they may collect wages and fringe benefitsthat their
employer refused to pay.

TheAct, spedificaly W.Va. Code, 21-5-1(c), defines* wages’ as* compensationfor labor
or savicesrendered by an employee, whether the amount is determined on atime, task, piece, commisson
or other basisof caculation.”! Under this statute, the employer and employee can “agree” on away to
cdculatewages (e.g., $5.25 in cash per hour worked). Once the employee performs and provides
servicesor labor, then the employer must respond and compensate the empl oyee pursuant to the
“contract.”

W.Va. Code, 21-5-1(c) specificdly saysthat the term “wages’ “shdl aso include then

accrued fringe benefits cgpable of caculation and payabledirectly to anemployed.]” A “fringe bendfit”

"W.Va. Code, 21-5-1(c) defines “wages’ in the following way:

(c) Theterm “wages’ means compensation for labor or services
rendered by an employee, whether theamount isdetermined on atime,
task, piece, commission or other basisof calculation. . . . [T]heterm
“wages’ shall aso include then accrued fringe benefits capable of
caculation and payabledirectly toanemployee: Provided, Thet nothing
herain contained shdl require fringe benefitsto be calculated contrary to
any agreement between an employer and hisemployeeswhich doesnot
contradict the provisions of this article.
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includes such things as vacation, holidays, sick leave, or production bonuses. W.Va. Code, 21-5-1(1).2
Hence, under the Satute, an employer and an employee can al'so “agreg’” on away to caculaefringe
bendfitsthat are payablejust likewages (eg., 1.5 daysof sck leavefor eech monthworked). Again, once
theemployee performsand providesservicesor | abor, then theemployer must respond and compensate
the employee with the fringe benefit pursuant to the means of calculation set forth in the “contract.”

The datute saysthat wagesindudefringe benefits“ cgpable of caculation” and “ payable
directlytoanemployee” “Cdculae’ meansto* ascertain or determine beforehand, esp. by arithmetic,”
while “payable’” means “due. . . owed, owing, outstanding, unpaid, receivable.” Oxford Desk
Dictionary and Thesaurus, American Edition (1997).

Hence, theterm “wages’ inW.Va. Code, 21-5-1(c) includes vacation and Sck leave that
can beaithmeticaly determined beforeservicesarerendered by theemployee, and which aredue, owing,
and asyet unpaid to an employee who has provided services. Thesefringe benefits became part of the
plaintiff-employees overall compensation earned during their periods of employment.

ThereisnothingintheWage Payment and Callection Act thet requiresan employer to offer
fringebendfits Nothing inthe Act compesan employer to give hisemployeestime off for vacation, or for
holidays, or for ack leave. Employerschooseto offer fringe benefitsbecauseit goped sto employees, and

makes the job more enticing.

2W.Va. Code, 21-1-5(1) defines “fringe benefits’ in the following manner:
(1) Theterm “fringe benefits’ meansany benefit provided an employee
or group of employees by an employer, or whichisrequired by law, and
includesregular vacation, graduated vacation, floating vacation, holidays,
sck leave, persond leave, production incentive bonuses, scknessand
accident benefits and benefits relating to medical and pension coverage.
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But, oncean employer mekesthe choiceto offer afringe benefit, thenW.Va. Code, 21-5-
1(c) takesover and ensuresthat if theemployee performsthe specified work in expectation of receiving
the fringe benefit, then the employer may not make the earned benefit illusory.

Theindant case containsrepeated indanceswheretheemployer offered wagesandfringe
benefitsas part of awage packagetoitsemployees, and the employees showed up for work expecting to
recave thewagesand fringe benefits. After theemployees performed their part of thebargain -- after the
wages and fringe benefits became due and “ payable directly to an employes’ -- theemployer reneged on
the bargain and refused to pay.

For example, inthe Parkinson arbitration métter, the gppel leesshowed up for work and,
aspart of their wages, wereto recelvevacation pay. The employers, who received abenefit from the
gppdless Iabor, refused to pay thewagesdue and owing. Under theWage Payment and Collection Act,
the unpaid vacation pay congtituted wages, and the Act provides amechanism for the collection of those
unpadwages. Smilaly, inthe Tanzman arbitration avard, the employesswere promised adally wagefor
showing up to work and being retained at thejob on the basis of seniority. Theemployeeat issue, John
Taylor, lived upto hisend of thebargain. Theemployer lad him off infavor of alesssenior employesand
deprived him of his daily wage, a wage that was subsequently ordered to be paid by an arbitrator.

Each employeeinthisconsolidated caserendered servicesto theemployer expecting to
recel ve agreed-uponwages, wagesthat arerequired to be paid under the Wage Payment and Collection
Act. Each employeewaswrongfully denied hiswages, and wasforced to resort to legd actionto collect

those wages.



Themgority opinion unfairly deniesthe employeesther right to aremedy under theWege
Payment and Collection Act. | therefore respectfully dissent.

| am authorized to state that Justice McGraw joins in this dissent.



