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JUSTICE STARCHER délivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “School personnd regulationsand lawsareto bedrictly congtrued infavor of the
employee.” Syllabus Point 1, Morgan v. Pizzino, 163 W.Va. 454, 256 S.E.2d 592 (1979).

2. “A dautethet diminishessubgiantiverightsor augmentssubstantiveliebiliiesshould
not be applied retroactively to events completed before the effective date of the statute (or the date of
enactment if no separate effective date is sated) unless the statute provides explicitly for retroactive
application.” SyllabusPoint 2, Public Citizen, Inc. v. First National Bankin Fairmont, 198 W.Va
329, 480 S.E.2d 538 (1996).

3. The default provisions of W.Va. Code, 29-6A-3(8)(2) [1998] apply to failures
by grievance eva uators to make timely grievance responses where such falures occur efter the effective

date of the statute.



Starcher, Justice:

Intheindant casewe hald that the default provisonsof new languegeinthe tateemployee

grievance law gpply to conduct that occurred after the effective date of the gpplicable Satutory language.

l.
Facts & Background

The pertinent factsof theingant caseare smpleand undisputed. Thegppdlants, Carolyn
Smithand Carolyn Jones, areemployeesof thegppdleeWest VirginiaDivison of Renabilitative Sarvices
and Division of Personnd. The gppellants’ job classifications are set by the gppellee Sate personne
department. Theappdlantsclaimed, in grievancesfiled on October 22, 1997, that their employment
positions had beenimproperly dassfied by the gopellees. The gopdlants grievances were consolidated
for aLevel 11l grievance hearing, before a grievance evaluator designated by the appellees.

TheLevd Il hearingwashed onJune5, 1998. Under thethen-gpplicable provisonsof
W.Va. Code, 29-6A-4[1988], the grievance eva uator wasrequired to make adecisonwithin 5 days
of thehearing. And under the then-gpplicable provisonsof W.Va. Code, 29-6A-3(a) [1988], the effect
of theevduator’ sfalureto makeatimey response wasthat the grievance was deemed denied and could
proceed to the next level.

However, the partiesagreed a the Leve 111 hearing to extend the due dete of thedecison

by the grievance evaluator to July 7, 1998.



OnJduly 1, 1998, thefollowing provison of W.Va. Code, 29-6A-3(8)(2) [ 1998] became
effective:

Any assrtion by theemployer that thefiling of the grievance a levd one
wasuntimdy shdl beassarted by theemployer on behdf of theemployer
at or before the level two hearing. The grievant prevails by default
if a grievance evaluator required to respond to a grievance at
any level fails to make a required response in the time limits'
required in this article, unless prevented from doing so
directly as a result of sickness, injury, excusable neglect,
unavoidable cause or fraud. Within five days of the receipt of a
written notice of the default, theemployer may request ahearing before
aleve four hearing examiner for the purpose of showing thet the remedy
recaived by theprevailing grievant iscontrary tolaw or dearly wrong. In
miking adeterminetion regarding theremedy, thehearing examiner shdll
presume the employee prevalled on the merits of the grievance and shall
determinewhether theremedy iscontrary tolaw or dearly wronginlight
of that presumption. If theexaminer findsthat the remedy iscontrary to
law, or dearly wrong, theexaminer may modify theremedy to begranted
to comply with the law and to make the grievant whole.

(Emphasis added.)
Therecord reflectsthat the grievance eva uator was aware that the default provisons

embodied in theforegoing Satute would bein effect on July 7, 1998, the agreed-upon decison due date.

Theevduaor didnotissueadecison by duly 7,1998. On Augudt 5, 1998, the gppdlants
assarted in awritten noticeto the gppelleesthat the gppelleeshad defaulted inthe grievance, becauisethe
grievance evauator had not issued atimely decison. On August 11, 1998, the gopdlessrequested aleve

IV hearing onthegrievance. Inan order dated November 19, 1998, aLevd 1V adminigrative law judge

The 5-day time limit for aLeve |11 grievance response was unchanged by the 1998 legidation.
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of the date Employees Grievance Board denied the gppdlants request to declare an employer default, on
thegroundsthat the statutory languagewasingpplicable. Thisdecison by the AL Jwas gppeded by the
aopdlantstocircuit court. By order dated October 12, 1999, the ALJ sruling was upheld by the Circuit

Court of Kanawha County. The instant appeal followed.

.
Sandard of Review

Thedecisonsof thecircuit court and the adminidrative law judge were rulings strictly

regarding matters of law. Our review, therefore, is de novo.

[1.
Discussion

Wehaverecantly discussed & somelength the provisonsof our publicemployeegrievance
datutesthat providefor defaultsif employer-desgnated grievance eva uators do not maketimely grievance
decisons at the lower levels of the grievance process. See Harmon v. Fayette County Board of
Education, 205 W.Va. 125, 516 S.E.2d 748 (1999); and Hanlon v. Logan County Board of
Education, 201 W.Va. 305, 496 S.E.2d 447 (1997).

We need not raiterate our discussonsin those cases -- exoept to point out again the well-
established principle of West Virginialaw that:

... If statutory construction [of school and other public employee

personnd laws| isnecessary and warranted, such congtruction should go

in the direction of expanding or preserving employee protection, and not

inthedirection of limiting that protection. “School personnd regulaions
and laws are to be strictly construed in favor of the employee.”
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SyllabusPoint 1, Morganv. Pizzino, 163W.Va. 454, 256 S.E.2d 592
(1979). (emphasis added).

(Emphasis added.) Harmon v. Fayette County Board of Education, 205 W.Va. 125, 134 n.17,
516 S.E.2d 748, 757 n.7 (1999).

Intheingtant case, the ALJand the arcuit court adopted the gopdlees argument thet the
newly-enacted default provisons of W.Va. Code, 29-6A-3(a)(2) [1998] did not apply tothefailure of
the Leve 111 grievance evauator to issue atimely decision -- because, argued the appellees, such an
application of the statute would be “retroactive.”

Inadopting the gppellees position, the AL Jrdied upon the case of Public Citizen, Inc.
v. First National Bank in Fairmont, 198 W.Va. 329, 480 S.E.2d 538 (1996).

In Public Citizen, we held that:

Under West Virginialaw, agatute that diminishes substantiverightsor
augments substantive liahilities should not be gpplied retroactively to
eventscompleted beforethe effective date of the statute (or the date of
enactment if no separate effective date is stated) unlessthe statute
providesexplicitly for retroactive gpplication. To bespedific, thismeans
that, unless expresdy stated otherwise by the satute, such agatute will
not gpply to pending cases or casesfiled subsequently based upon facts
completed beforethe statute’ seffective date. In contrast, remedial
and procedural provisions are applied normally to pending
cases despite the absence of a clear statement of legidative
intent to do so. [FN 7] Inthese Stuations, the reliance interest that is
thefoundation of theinterpretiveprinciplelimiting retroactive gpplication
isnot engaged. But even here the procedurd/subgtantive disinction isnot
tdismanic. Thetest of theinterpretive principlelaid down by the United
States Supreme Court in Landgraf isunitary. Itiswhether the“the new
provison atachesnew legd consegquencesto eventscompleted beforeits
enactment.” If a new procedural or remedial provision would,
if applied in a pending case, attach a new legal consequence
to a completed event, then it will not be applied in that case



unless the Legidlature has made clear its intention that it shall
apply.

[FN 7] We have provided that the general rule of prospective

application may be relaxed for procedural or remedial

statutes, and in cases where an amended statute incor porates

common law that existed before the amendment to the statute.

198 W.Va. at 334-335, 480 S.E.2d at 543-44 (citations omitted, emphasis added).

If weweretofind that thefull retroactivity andyssof Public Citizen gpplied tothefacts
of theingant case, we would have to address the question of whether, asaremedid and/or procedurd
datute, the default provision of W.Va. Code 29-6A-3(a)(2) [1998] should be gpplied retroactively in
some Cases.?

However, we do not need not to reach the retroactivity issuein theingtant case. The
appellants-- by asserting that adefault by the gppellees arose from the appellees’ failureto makea
grievance regponsethat was due on July 7, 1998 -- did not seek to “atach anew legd conssquencetoan
event [that was|] completed before” W.Va. Code 29-6A-3(a)(2) [1998]'s effective date. Public
Citizen, supra.

Rather, intheingtant case, the gppd lants sought to invokethe statutory consequences of

an event -- theemployer’' sfallureto issueatimdy decigon -- that occurred aweek after the new satute' s

For example, in caseswhereagrievanceeva uator failed to makeatimely grievanceresponsethat
was due befor e the effective date of the statute, but where the case remained pending after the statute
came into effect.



effectivedate’® Theretroactivity andysisof Public Citizenisnot required under thefactsof theinstant
case, because the new statute was already in effect at the time of the appellees’ conduct.

We hold, therefore, that the default provisons of W.Va. Code, 29-6A-3(a)(2) [1998]
goply tofaluresby grievance evd uatorsto maketimdy grievance responseswhere such falures occur after
the effective date of the statute.

Basad ontheforegoing, therulings of the AL Jand of thedrcuit court wereerroneous. The
AL Jshould have granted the gppdlants request to declare that the gppelleeswerein default onthe merits

of theappdlants grievance, subject to theagppdlees right to request review of theremedy to beawarded.’

%See Harman, supra, 205 W.Va. at 125n.12, 516 SE.2d at 760 n.12 (“the.. . . employer
default was effective upon the expiration of thetimefor aregponseto the grievance -- dthough subject to
aLeve IV hearing if requested by the Board within 5 days of awritten notice of the default.”).

*In Syllabus Point 3 of Hanlon, supra, we held:
W.Va Code § 18-29-3(a) (1992) (Repl. Val. 1994) makesmandatory
thetime periodswithinwhich grievancesby educationd employeesmust
befiled, heard, and decided. If agrievanceevauator doesnot comply
with the hearing and decision time periods, and his’er inaction does not
comewithin oneof theenunmerated Statutory exceptions, “thegrievant
shall prevail by default.”
(Citation omitted.)
Thereisno evidencethat any of the Satutory exceptions contained inW.Va. Code, 29-6A-3(a)(2)
operated to preclude the entry of a default judgment for the appellants.
We held in Syllabus Point 4 of Hanlon that:
[i]n order to benefit from the“rdlief by default” provisons containedin
W. Va. Code § 18-29-3(a) (1992) (Repl. Vol. 1994), a grieved
employeeor higher representativemust raisethe” relief by default” issue
during the grievance proceedings as soon asthe employee or hisher
representative becomes aware of such default.
Thegppeleeshavenot contested thetimeliness of thegppe lants' noticeof default. 1t aso should be noted
that the grievance provisonsat issuein Hanlon pertained specificaly to educationa employees whilethe
Instant case focuses upon a grievance statute that applies to state employeesin general.
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V.
Conclusion

Thedircuit court’ sdecison in theingant caseis reversed and the case is remanded for
further proceedings consistent with this opinion.

Reversed and Remanded.



