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JUSTICE ALBRIGHT delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Wheretheissue on an appeal fromthecircuit court isclearly aquestion of law or
involving an interpretation of agtatute, we apply adenovo sandard of review.” Syl. Pt. 1, Chrystd RM.

v. Charlie A.L. 194 W. Va 138, 459 S.E.2d 415 (1995).

2. Thelimitation of actions provisonscontained in Article 6, Chapter 48A of the Code
of West Virginiaare gpplicablein cases brought under that Satutory structure. However, that statutory
dructureisnot the sole meansavailablefor the resolution of daimsof aright to inheritance by children bom

out of wedlock.

3. “lllegitimecy isasugpect dassfication entitled to Srict scrutiny by our Congtitution, Art.
11, 8 17, and thus W.Va.Code, § 42-1-5, aswritten, restricting inheritance by anillegitimate child to

inheritancefrom hisor her mother, isuncondtitutiondly discriminatory.” Syl. Pt. 1, Adkinsv. McEldowney,

167 W. Va 469, 280 S.E.2d 231 (1981).

4. " Our legidature has manifested itsintent to aborogate commonlaw prohibitionsagaingt
inheritanceby . . . [children born out of wedlock], and has given themrightsof inheritancefrom and through
their mothers. This, however, createsanimpermissblediscrimination that we, goplying the doctrine of
neutrd extenson, must remedy by requiring that Code, 42-1-5 be gpplied to permit . . . [children born out

of wedlock] to inherit from both mother and father.” Syl. Pt. 3, Adkinsv. McEldowney, 167 W. Va 469,

280 S.E.2d 231 (1981).



5. “'Statutes relating to different subjects are not in pari materia. Syllabus point 5,

Commercd Credit Corp. v. CitizensNationd Bank, 148 W.Va 198, 133 SE.2d 720 (1963)." Syllabus

point 1, Atchinsonv. Erwin, 172W.Va 8,302 SE.2d 78 (1983).” Syl. Pt. 2, Chrysd RM. v. Charlie

A.L.194W.Va 138, 459 S.E.2d 415 (1995).

6. “““Intheexerdsedf itsgopdlaejurisdiction, this Court will not decide nonjurisdictiond
questionswhich were not consdered and decided by the court from which the apped has been taken.”
SyllabusPoint 1, Mowery v. Hitt, 155W.Va 103[, 181 SE.2d 334] (1971).” Syl. pt. 1, Sheckleford v.

Calett, 161 W.Va 568, 244 SE.2d 327 (1978).” Syl. Pt. 3, Vodker v. Frederick Busness Properties

Co., 195 W.Va. 246, 465 S.E.2d 246 (1995).

7. Limitationsprovisonsincluded within the paternity Satuteareingpplicabletoacivil
actionby achild born out of wedlock seeking toinherit fromhisor her father brought under West Virginia

Code § 42-1-5 (1923) (Repl. Vol. 1997), asinterpreted in Adkinsv. McEldowney, 167 W. Va. 469, 280

SE.2d 231 (1981). Prior to the 1999 amendment to West VirginiaCode § 42-1-5, the L egidature had
not provided amethodol ogy for the eva uation of achild born out of wedlock’ sassertion of theright to
inheritfrom hisor her father. Wherethat 1999 satuteisnot gpplicable, resolution of the cause of action

IS to be based upon case-by-case analysis, consistent with the holding of Adkins.



Albright, Justice:

Thisisan goped by Chrisopher Wayne Taylor (hereinafter “ Appdlant”) from an October
19, 1999, final order of the Circuit Court of Putnam County granting summary judgment to Barbara
Hoffman, Adminigratrix of the Edtateof Barry Jordan Hoffman, deceased (hereinafter “ Appelleg’). The
Appdlant dleged inthat action that hewasthebiologica son of the Appdlleg s deceasad husband, Barry
Jordan Hoffman (hereinafter “ decedent” ), and was consequently entitled to aproportionateshare of the

asetsof the edtate of the decedent. Based upon afinding that the Appdlant’sclam wasbarred by the



limitations of actionsfor theestablishment of paternity set out in West VirginiaCode 8§ 48A-6-1 (1993)
(Repl. Val. 1999), the court bel ow granted A ppellee summary judgment, fromwhichjudgment Appdlant
aopeds. The Appdlant contendsthat thelower court erred infinding the action time-barred because other
provisonsof the paternity proceedings statute, particularly West VirginiaCode 8 48A-6-2(c) (1993)
(Repl. Vol. 1999), dlow hisactionto proceed. We concludethat thetria court erredin applying the
limitations on actions provisons of Article 6, Chapter 48A of the Wes VirginiaCode. Accordingly, we
reversethesummeary judgment rendered bel ow and remand for additiond proceedingsconggent withthis

opinion.

I. Facts

The Appdlant was born on June 9, 1970, in Fayette County, West Virginia. A paternity
warrant wasissued by aNicholas County Justice of the Peace on June 30, 1970, under prior law,* dleging
that the decedent wasthe Appd lant’ sbiologicd father. The action was settled on September 8, 1970,
without an admission of paternity. Thes=ttlement required the decedent to pay Appd lant’ smother Thirty
Doallars ($30.00) amonth “for the support, maintenance and education” of the Appdlant “until said child
ghdl become emancipated or sooner dieor until further order of thisCourt. ..."  The decedent paid child
support tothe Appdlant’ smother each month, pursuant to thiscourt order, until the Appellant reached the

age of eighteen on June 30, 1988.

1See W. Va. § 48-7-1 et seq. (1969).



Thedecedent died intestate on October 6, 1994, in KanawhaCounty, Wes Virginia The
Appelleewas appointed administratrix of the decedent’ s estate on October 12, 1994. The estate
goprasd, filed on April 18, 1995, specifiesthree harsof the decedent’ sestate, including the Appdleg, in

her individual capacity as the widow of the decedent, and the decedent’ s two daughters.

On October 5, 1995, the Appdlant filed acivil action againgt the Appdleeinthe Circuit
Court of Putnam County, Wes Virginia. That action wasdismissed for fallureto servethesummonsand
complaint upon the Appelleewithin 180 days. On October 9, 1998, the Appellant filed an identical civil
actioninthe Circuit Court of Putnam County. Theaction dlegesthat Appdlant wasthebiologica son of
the decedent and entitled to ashare of thedecedent’ sestate. Specificaly, the Appelant requested the
lower court to“ dedarethat Barry Jordan Hoffman, deceased, isthebiological father of the plaintiff,” and
“declarethat theplaintiff isentitled to his proportionate share of the assets of the Edtate of the said Barry

Jordan Hoffman.”

The Appdlee moved for judgment on the pleadings basad upon the Satute of limitations
st forthinWes VirginiaCode § 48A-6-1(€)(7) and theequitabledoctrineof laches West VirginiaCode
848A-6-1(e)(7) providesthat apaternity proceeding may brought “[b]y thechildin hisownright &t any
time after the child’ seighteenth birthday but prior to the child’ stwenty-first birthday.” The Appdllee
emphaszedthe Appdlant’ sfaluretofileany damor law suit concerning thedetermingtion of paternity until

October 5, 1995, approximately four months after the Appellant’ s twenty-fifth birthday.



Inresponse, the Appd lant asserted that he was Satutorily entitied to bring theaivil action
basad upon West VirginiaCode 8 48A-6-2(c), which provides thet “[a] proceeding to establish paternity
under the provisonsof thisartidemay bebrought for any child who was not yet eéghteen yearsof ageon
the Sixteenth day of August, onethousand ninehundred e ghty-four, regardiessof thecurrentage.” The
Appdlant contendsthat ance hewasfourteen yearsof ageon August 16, 1984, heisdatutorily entitled

to bring the civil action regardiess of his current age.

Thetrid court conddered the Appdleg smotion asareques for summeary judgment and
granted themotion, reasoning that West VirginiaCode 8§ 48A-6-1(€)(7) required apaternity actiontobe
brought prior to the child' stwenty-first birthday and that West Virginia Code § 48A-6-2(c) did not
provide an exception whichwould permit the Appellant’ scivil action. The Appellant now gppeal sthat
order to thisCourt, contending that hisaction ispermitted by theexplicit and unambiguous|anguage of

West Virginia Code 8§ 48A-6-2(c).

[l1. Standard of Review
“Wheretheissueon an goped fromthedreuit courtisdearly aguestion of law or involving

aninterpretation of agtatute, we gpply adenovo sandard of review.” Syl. Pt. 1, Chrysd RM. v. Charlie

A.L. 194 W.Va 138, 459 S.E.2d 415 (1995). Since resolution of this matter depends upon a
determination of the gpplicability of agatutory pronouncement to this set of facts, wereview thelower

court’ s decision de novo.



[11. Article 6, Chapter 48A Does Not Provide a Resolution to This Inheritance Issue.
Thiscasecamebefore usonthe dlam that Article 6, Chapter 48A of theWest Virginia
Code, which providesameans of establishing paternity and the duty of child support, controlsthe outcome
of theunderlying avil action. Ananayssof that Satute and its predecessors suggests ancther conclusion.
Article6wasfirg enactedin 1983 asArticle 8, Chapter 48 of theWest VirginiaCode, to provideacivil
action for the collection of child support, in lieu of the former “quag-crimind” bastardy action, and to

eseblish aten-year datute of limitationsin lieu of the former three-year limitation which this Court found

tobeinvdidin Sateex rd. SM.Bv. D.A.P., 168 W. Va 455, 284 SE.2d 912 (1981). In 1986, the
1983 act wasrevised and incorporated as Article 6 in Chapter 48A of theWest VirginiaCode, entitled
“Enforcement of Family Obligations.” The legidative motivation underlying the 1986 enactment is
expressed in the act as follows:
It isthe purpose of the Legidature in enacting this chapter to

improve and facilitate support enforcement effortsin thisstate, with the

primary goa being to establish and enforce reasonabl e child support

ordersand thereby improve opportunitiesfor children. Itistheintent of

the Legidaturethat to the extent practicable, thelaws of this sate should

encourage and requireachild's parentsto meet the abligation of providing

thet child with adequate food, shelter, clothing, education, and health and

child care.

W. Va Code 8§ 48A-1-2 (1986) (Repl. Vol. 1992).

Webdievethat thisstatement of legidative purpose pointsto why the Appdlant’ s primary

reliance on thelimitation of action provisonswithin Article 6, Chapter 48A, found in sections 1 and 2 of



that article, asamended in 1989, ismisplaced. The Appdlant relies especialy on current section 2,

subsection (c), added in 1989.

Thetrid court in the present case ruled that subsection (€) did not permit theinditution of
the Appellant’ scivil action, reasoning that it was* smply an attempt by thelegidatureto remedy any
adversedfectsfromthe previousten year atute of limitationswhich the Supreme Court of Appedsheld

uncongtitutional in Shelby J. S. v. George L. H., 181 W. Va. 154, 381 S.E.2d 269 (1989).” An

examination of the genesis of subsection (c), however, reveals a more complex rationale.

Thefederd Child Support Enforcement Amendments of 1984, codified & 42 U.SC. §8
651 through 675 (Supp. |1 1984) wereenacted inresponseto rulings by the United States Supreme Court
indicating that the period for obtaining relief intheform of apaternity action must besufficiently long to
permit areasonableopportunity toassart paternity dams and timelimitationsmust besubgtantidly rlated

toadate sinterest inavoiding thelitigation of sdeor fraudulent dams. See Aickett v. Brown, 462 U.S,

1 (1983) (decdlaring Tenn. Code Ann. 8§ 36-224(2) (1977) two-year Satute of limitations unconditutiona
becauseit denied cartainillegitimate children equa protection of law guarantead by Fourteenth Amendment
to United States Congtitution). The 1984 federd act required statesto allow actionspertainingto the
edtablishment of paternity to befiled at least until achild reachesthe age of eighteen years. 42 U.S.C.

666(5)(A)(ii) (Supp. 11 1984).

The federal legidlation provides, in pertinent part, as follows:
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(@ Inorder to sty section 454(20)(A) [42 U.S.C. 8654(20)(A) [State
plans must ind ude these requirements to be goproved)], each State must
haveineffect lavsrequiring theuseof thefallowing procedures, congstent
with this section and with regulations of the Secretary, to increasethe
effectiveness of the program which the State administersunder thispart
[42 U.S.C. 88 651 et seq.]:

(5)(A)(i) Procedureswhich permit theestablishment of the paternity of any
childa any timeprior to such child'seighteenth birthday. (i) Asof August
16, 1984, therequirement of clause (i) shall also apply to any child for
whom paternity has not yet been established and any child for whoma
paternity actionwasbrought but dismissed becauseadauteof limitations
of lessthan 18 years was then in effect in the State.

Satev. Doese, 501 N.W.2d 366, 373n.1 (S.D. 1993) (Wues, J,, dissenting) (quoting 42 U.S.C. 8 666
(1988)) (emphasis provided).

TheWes VirginiaLegidaure responded to the federa directivein 1989 by reviang the
limitationsof actionsprovisionsof West VirginiaCode § 48A-6-2,2indluding particularly thefollowing
provisions of subsections (c) and (d), which provide as follows:

(©) A proceading to establish peternity under the provisons of this

artidemay bebrought for any child who wasnat yet eéghteen yearsof age
on the sixteenth day of August, onethousand nine hundred eighty-four,

regardless of the current age.

(d) A procesding to establish paternity under the provisonsof this
atidemay bebrought for any child who was not yet eighteen yearsof ege

on thesxteenth day of August, onethousand nine hundred eighty-four,
and for whom a paternity action was brought but dismissed because a

statute of limitations of less than eighteen years was then in effect.

“The revisions enlarged the time for instituting such actions to meet or exceed the federally
recommended minimum of 18 years. These amendments were enacted before, but became effective
after, Shelby J. S. was decided May 17, 1989, striking down the former ten-year limitation.
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W. Va. Code § 48A-6-2(c) and (d) (emphasis provided).

Our examination of the history of subsections(c) and (d) reinforcesthebdlief that Chepter
48A, Artide6, (hereinafter “ paternity Satute’) was enacted primarily to provide ameansby which child
support might be collected upon afinding of paternity.® The limitation of actions provisions contained in
Article6, Chapter 48A of the Code of West Virginiaare gpplicablein casesbrought under that statutory
dructure. However, that datutory Sructureis not the sole means availabdle for the resolution of daims of

aright to inheritance by children born out of wedlock.

V. Historical Analysis of Right of A Child Born Out of Wedlock to Inherit From Father
An examination of theevolution of theright of achild born out of wed ock to inherit from
hisor her parentsreved sadeterminative fact: suchright derives not from the paternity Satutes, but rather
from relevant court decisonsand theinheritance satutes. At common law, achild born out of wedl ock

hed noright toinherit from either parent. See Trimblev. Gordon, 430 U.S. 762, 768 (1977); Sonev. Gulf

American Fireand Casudty Co., 554 So.2d 346, 363 (Ala 1989), cart. denied sub nom., William v.

Sone, 496 U.S. 943 (1990). Statuteswere gradudly enacted throughout the country, asin the case of

West VirginiaCode § 42-1-5 (1923) (Repl. VVol. 1997), recognizing theright of achild born out of

%Clearly, afinding of paternity under Article 6, Chapter 48A may be used collaterally in
appropriate cases and upon proper proof: (1) to give proper notice in an adoption proceeding, (2) to
establish an entitlement to inheritance, or (3) for other purposes not at issue here. The question in the
case before usis whether paternity may only be judicially determined within the context of a paternity
proceeding under Chapter 48A, Article 6.



wedlock toinherit fromitsmother. West VirginiaCode 8§ 42-1-5 provided asfollows “Bagardsshdl be
cgpable of inheriting and tranamitting inheritance on the part of their mother, asif lawfully begotten.” In

Simpson v. State Compensation Commissioner, 114 W. Va. 814, 174 SE. 329 (1934), this Court

explaned that such statute had cometo West Virginiathrough Virginialaw and “ established beyond
question that the Satute conferred upon anillegitimate the samelegd kinship to hismother, uterine brothers
and sgers, and other blood kindred through the mother, asif hewerelegitimate” Id. a 816-17, 174 SE.

at 330.

On April 26, 1977, the United States Supreme Court concluded that an llinois Satute,
amilar totheWes Virginiagatute, violated theprinciple of equa protection by denying children born out
of wedlock theintestacy rightsintheir fethers estates otherwise providedtolegitimateoffsoring. Trimble,

430U. S a 776. Four yearslater, in Adkinsv. McEldowney, 167 W. Va 469, 280 SE.2d 231 (1981),

this Court observed: “Our Code, 42-1-5, retrictsillegitimates rightsto agrester extent than thelllinois
daute declared uncondiitutiona in Trimble, and so certainly the Supreme Court's ruleforbids gpplication
of our statute.” Id. at 471, 280 S.E.2d at 232-33. TheAdkins Court then applied the“doctrine of
neutral extengon,” to permit children born out of wedlock to inherit from both mother and father. Id. at
469,280 SE.2d a 232, syl. pt. 2. “Illegitimacy isasugpect classficaion entitled to drict scrutiny by our
Condtitution, art. 11, 8 17, and thus W.Va.Code, 42-1-5, aswritten, restricting inheritance by an
illegitimate child to inheritance from hisor her maother, isunconditutionaly discriminatory.” Id. a 469, 280

SE2d at 231, syl. pt. 1. In syllabus point three of Adkins, this Court explained:




Our legidature has manifested itsintent to abrogate common law
prohibitionsagaing inheritanceby . . .[children born out of wedlock], and
hesgiven them rights of inheritance from and through their mothers. This,
however, createsan impermissible discrimination thet we, applying the
doctrineof neutrd extenson, must remedy by requiringthat Code, 42-1-5
be applied to permit .. . . [children born out of wedlock] toinherit from
both mother and father.

167 W. Va. at 470, 280 SEE.2d at 232, syl. pt. 3.

Recognizing theabsenceof any satutory guiddinesfor thedetermination of rightsof achild
born out of wedlock toinherit from hisfather, the Adkins Court suggested that * [o] ur legidaturemay want
to provide agtatutory scheme compatiblewith our holding today, outlining how illegitimate children may
prove entitlement toinherit fromtheir fathers. Until suchtimeasit does, trid courtsmust evauate each

cause on a case-by-case basis.” 167 W.Va. at 473, 280 S.E.2d at 233.

Our legidature did not respond to this Court’ sinvitation in Adkins until it enacted an

amended version of West VirginiaCode § 42-1-5in 1999.* Whilethat Satute has no applicability to the

*‘West Virginia Code 8 42-1-5 (1999) provides as follows:

(a) Children born out of wedlock shall be capable of inheriting and
transmitting inheritance on the part of their mother and father.

(b) Prior to the death of the father, paternity shall be established by:

(1) Acknowledgment that he is the child's father;

(2) Adjudication on the merits pursuant to the provisions of
section four, article six, chapter forty-eight-a of this code; or

(3) By order of acourt of competent jurisdiction issued in
another state.



present case s ncethe decedent died prior toitsenactment, itsintegration into theinheritance schemes of
thestateisimportant to our andysis.® Prior to that 1999 statute, providing specific methodology and time

limitsfor determining entitlement of achild born out of wed ock to inherit from thefather, the gpplicablelaw

(c) After the death of the father, paternity shall be established if, after a
hearing on the merits, the court shall find, by clear and convincing
evidence that the man is the father of the child. The civil action shall be
filed in the circuit court of the county where the administration of the
decedent's estate has been filed or could be filed:

(1) Within six months of the date of the final order of the county
commission admitting the decedent's will to probate or commencing
intestate administration of the estate; or

(2) If none of the above apply, within six months from the date
of decedent's death.

(d) Any putative child who at the time of the decedent's death is
under the age of eighteen years, a convict or amentally incapacitated
person may file such civil action within six months after he or she
becomes of age or the disability ceases.

(e) The provisions of this section do not apply where the
putative child has been lawfully adopted by another man and stands to
inherit property or assets through his adopted father.

(f) The provisions of this section do not apply where the father
or putative father has expressly disinherited the child in a provision of
hiswill.

*We express no opinion regarding the constitutional sufficiency of the framework enunciated in
that statute; nor do we imply that such statute should be consulted to determine the outcome of the
present case. We note parenthetically that retroactive application of the 1999 statute would not be
permitted. See Morgan v. Mayes, 170 W. Va. 687, 689, 296 S.E.2d 34, 36 (1982)(“The basic rule
established . . . [ig] that the controlling statute is the one in effect at the date of death of the person
through whom inheritanceis claimed . . .”); Kingv. Riffee, 172 W. Va. 586, 590, 309 S.E.2d 85, 89
(1983) (“If we were now to hold that a statute on . . . [property distribution] not in force and effect at
the time of the death of ancestors controls the descent of real property, long settled titlesto real
property might be called into question and opportunities presented for the making of great mischief.”).
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was that provided by the Adkins Court: “ [T]rial courts must eval uate each cause on a case-by-

case basis” 167 W. Va. at 473, 280 S.E.2d at 233 (emphasis supplied).

Wehaveadditiona guidancefrom acasedecided by thisCourt after Adkins. InMoore

v. Goode, 180W. Va. 78, 375 SE.2d 549 (1988), this Court had further opportunity to addresstheright
of achild born out of wedlock to inherit from thefather. Indiscussing thedistinctionsamong paternity,
divorce, and support satutes, this Court regjected an argument that the “ determined father" definition
contained in the adoption statute would apply to assstin theresolution of theinheritanceissue. “We
dedineto hold thet thelegid atureintended the determined father languagein the adoption Satuteto bethe
means by which paternity isestablished for purpose of intesate successon.” 1d. a 84, 375 SE.2d a 555.
The Court further observedthat the” statutory distinctions’ between adetermined father and an unknown
father “may haveevolvedin order to meet thedue processand equa protection problemsthat can occur

inadoptioncases” 1d.° In characterizing the nature of the civil action designed to enableinheritance from

®This Court addressed the separate offices of the adoption statute and the paternity statute
againin Chrystal R. M. v. CharlieA. L., 194 W. Va 138, 459 S.E.2d 415 (1995), reasoning that the
paternity section “is separate and distinct from the adoption section[,]” that “[t]hey serve two entirely
different interests,” and that “they are not considered to be in pari materia.” Id. at 141, 459 S.E.2d at
418. In syllabus point two of Chrystal R. M., this Court explained: “* Statutes relating to different
subjects are not in pari materia. Syllabus point 5, Commercia Credit Corp. v. Citizens National Bank,
148 W. Va. 198, 133 S.E.2d 720 (1963).” Syllabus point 1, Atchinson v. Erwin, 172 W. Va. 8, 302
S.E.2d 78 (1983).”

11



thefather of achild born out of wedlock, the Court Sated: “\We recognizethat thissuitisnot apaternity

action because Isaac N. Morris [the putative father] is deceased.”’ Id. ®

Fnaly, weare aded by acase heard by aPennsylvaniaSuperior Court. Inre Edate of
Greenwood, 587 A.2d 749 (Pa. Super. Ct. 1991), appedl denied, 600 A.2d 953 (1991), addressed the
rightsof children born out of wedlock to estalish paternity for inheritance purposes from onewho hasdied
prior to theingtitution of theproceeding, and the effect of gatutesof limitation contained within aseparate
paternity establishment gatute. The Greenwood court explained that “the ‘right to inherit’ in the case of
Intestacy isreserved exclusively to Chapter 21 of the Probate, Estatesand FiduciariesCode. .. .” 587
A.2d a 752. The Pennsylvaniagtautesdid provide somewhat moredigtinct guidance, intheform of a
datuteexplicitly permitting children born out of wedlock toinherit fromtheir fathers’and agenerd assartion
that “ [e]xoept asherein otherwise provided, aperson born out of wedlock shdl havethesamerightsinan

esate and shdl be subject to such time limitations and to such procedures as are gpplied to any other helr

"We note that the 1999 legidative enactment of West Virginia Code § 42-1-5 also
contemplates actions to establish inheritance rights after the death of the putative father.

8We note that the civil action filed by the Appellant does not appear to satisfy the technical
requirements for afiling under West Virginia Code 8§ 48A-6-1(a) (1998) (Repl. VVol. 1999)., which
requires that an action under that article shall beinitiated on a*“verified complaint.” The complaintin
record is not verified. This Court explained in Foster v. Good Shepherd Interfaith V olunteer
Caregivers, Inc., 202 W. Va. 81, 502 S.E.2d 178 (1998), that a verified complaint is more than a
“mere alegation” and israther a*“statement sworn to before anotary.” Id. at 85, 502 S.E.2d at 182.

920 Pa. Cons. Stat. Ann. 2107 (1978). That statute provided, in part, that a person born out
of wedlock shall be considered the child of hisfather when clear and convincing evidence demonstrate
that the man was truly the father of the child. The statute did not provide any time limitations with
regard to the filing of acivil action thereunder.

12



or clamant againgt an estate.” 20 Pa. Cons. Stat. Ann. 3538 (1978) (Supp. 1990-91). However, the
critica component of the Greenwood court’ sreasoning wasitsrecognition thet “the eghteen-year Satute
of limitationsunder Section 4343(b) [the Pennsylvaniapaternity satutein question] isingppogteto the case
a bar and cannot be made gpplicable to Chapter 21 of theintestate successon datute” 587 A.2d a 752.
Asinthecaseof the Wes Virginiapaternity regimen, the Pennsylvania paternity Satuteswereincorporated
within the“ Support Matters Generally” section of the Pennsylvania statutory structure. 1d. The
Greenwood court found thisfact persuadve and expla ned that when the chapter in which the paternity
datutes gppear “isreviewed initsentirety, giving it acommon senseinterpretation, thethrust of thelanguege
Isgeared toward resolving thequestion attendant to ‘ aduty of support.”” 1d. Thecourt affirmed thelower
court’ s holding subjecting achild born out of wedlock to the sametime restraints as gpplied to other hairs
or claimants of an estate and found as follows:

From our scrutiny of the gtatutein question, thereisnoindication inthe

Probate, Estates and Fiduciaries Code, save for the time restraints for

filingadam with an esate beforeafina decresof didribution isissued,

thet the Legidatureintended to establish abarrier toanillegitimate sright

to prove paternity beyond the purported father’ slifetime so asto inherit
by, from and through the decedent.

Id. & 752 n.3; seed 0 Ellisv. Ellis, 752 SW.2d 781 (Ky. 1988) (refusing to apply timelimitation for

support actions to inheritance determination).

V. Inheritance Issue May Be Resolved By A Separate Action.
Accordingly, wehold thet, with regard to establishing aright to inherit from apersonwho

died beforethe 1999 amendment to West VirginiaCode 849-2-5 was effective, aprospective heir born

13



out of wedlock may maintain an otherwise unobjectionable action without regard to the limitations on
actionsset forthin West VirginiaCode 8 48A-6-1 et seq. We perceivethat the action brought by the
Appdlant hereisinthe nature of adedaratory judgment action, brought under that Satute, or inthe nature
of aformer action inequity, for which thereisnot other remedy at law, in order to etablish and declare
the Appdllant’ srdaionshipto the decedent, if any, and the Appdlant’ sright to inherit from the decedent,

if any.™

Having based itsresol ution of thismatter upon an ingpplicable gatute, thetria court did
not reach themeritsof the Appelleg’ sargument of laches. ThisCourt hascons stently observed therule
of appellate review that we will refrain from addressing anonjurisdictional issue that has not been

determined by thelower court. SeeHartwell v. Marquez, 201 W. Va 433, 442, 498 SE.2d 1, 10 (1997)

(*“Itisawel esablished principlethat this Court will not decide nonjurisdictiond questionswhich havenot

beenraised inthe court beow.”” (quoting Stonebraker v. Zinn, 169 W.Va. 259, 266, 286 SE.2d 911,

915(1982) (additiond citationsomitted)); Syl. pt. 3, Vodker v. Frederick Business PropertiesCo., 195

W.Va 246, 465 S.E.2d 246 (1995) (“*“Inthe exercise of itsappdlatejurisdiction, this Court will not

decide nonjurisdictiona questionswhich were not considered and decided by the court fromwhichthe

\With respect to the state’ s legitimate interest in avoiding stale claims, we note that the
Legidature has now concurred in the advisability of permitting such actions after the death of the
putative father. With advancesin DNA testing and verification, the argument that shorter statutes of
limitations are necessary to avoid stale claimsisless persuasive. As Justice O’ Connor observed in
Clark v. Jeter, 486 U.S. 456 (1988), “ scientific advances in blood testing ha]ve] alleviated some
problems of proof in paternity actions." 1d. at 463.
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appedl hasbeentaken.” Syllabus Point 1, Mowery v. Hitt, 155 W.Va 103], 181 SE.2d 334] (1971).

Syl. pt. 1, Shackleford v. Catlett, 161 W.Va. 568, 244 S.E.2d 327 (1978)").

V1. Conclusion

Wedo not intend hereto imply any suggested resolution of the dispute between the parties
by thetrid court. Wedirect thelower court, on remand, to addressthe various arguments of the parties
on any rdevant issues, asAdkins suggested, “onacase-by-casebass” 167 W.Va a 473,280 SE.2d
at 233. The Appdlleg sMation for Judgment on the Pleadings, aswell asher argument to this Court,
included assartionsthat the Appdlant’ sclam was a o barred by thefalureto processaclam beforethe
FHducary Commissoner and County Commission and barred by thedoctrineof laches. Wenotethat the
claims procedure for estates before the County Commission relatesto creditor’ s clams and is not
applicableto thedispute beforeus. We notefurther that congderation of the doctrine of lacheswas not
appropriate hereon therecord before us. Upon thefull development of the record bel ow, the Circuit
Court may givesuch condderation to the equitable doctrine of lachesand itsdlagtic fandardsas may be

suitable in the circumstances.

Basad upon theforegoing, we condudethat thelower court erredin applying limitation of
actions provisions of the paternity statute to prohibit the cause of action asserted by the Appellant.
Limitationsprovisonsincluded withinthe paternity Satuteareingpplicabletoadivil actionby achildborn
out of wedlock seeking toinherit from hisor her father brought under West VirginiaCode §42-1-5, as

interpreted in Adkins. Prior tothe 1999 amendment to West VirginiaCode § 42-1-5, the Legidaure had
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not provided amethodol ogy for the eva uation of achild born out of wedlock’ sassertion of theright to
inheritfrom hisor her father. Wherethat 1999 satuteisnot gpplicable, resolution of the cause of action
ISto be based upon case-by-case andys's, cons stent with the holding of Adkins. Based upon these

condugions, weremand thismetter to thelower court for further procesdings congstent with thisopinion.

Reversed and Remanded With Directions
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