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SYLLABUSBY THE COURT

1. “*Afind order of the hearing examiner for the West Virginia Educationd Employees
Grievance Board, made pursuant toW. Va. Code, 18-29-1, et s2g. (1985), and based upon findings of

fact, should not bereversed unlessclearly wrong.”  Syllabus Point 1, Randolph County Bd. of Ed. v.

Scalia, 182W. Va 289, 387 SE.2d 524 (1989).” Syl. Pt. 1, West VirginiaDep't of Health and Humen

Resources v. Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993).

2. “Under W. Va Code, 29-6A-1, et seq., it isclear that the Legidature intended to
placeinthe Education and State Employees Grievance Board jurisdiction over mattersarisng froma
‘misapplication or misinterpretation regarding . . . hours, termsand conditionsof employment.” This
terminology issufficiently broad to cover agrievancefor work performed out of classfication.” Syl. Pt.

2, American Fed' n of State, County and Mun. Employeesv. Civil Serv. Comm'n, 181 W. Va 8, 380

S.E.2d 43 (1989).

3. “Where employees of the Department of Human Services of West Virginiawere
classified for purposes of civil service as Economic Service Worker | or 11, and thework performed by
those employees was not distinguished by the Department of Human Servicesfrom thework performed
by an Economic Service Worker 111 (ahigher sdlaried position), such employeeswere entitled to the

differencein compensation between their Economic Service Worker | or 11 classificationsand the



Economic Service Worker 111 classfication.” Syl. Pt. 2, American Fed' n of State, County and Mun.

Employeesv. Civil Serv. Comm’'n, 174 W. Va. 221, 324 S.E.2d 363 (1984).

4. “W.Va Code, 18-29-2 (1992), dlowsan employeeto contest amisclassfication at
any time (dthough only once). Aswith asdary disoute, any rdief islimited to prospectiverdief and to

beck rdief from and after fifteen days preceding thefiling of thegrievance” Syl. Pt. 5, Matinv. Randdph

County Bd. of Educ., 195 W. Va. 297, 465 S.E.2d 399 (1995).

5. Whenare-desgnation of jobtitle arisesfrom the successful prasecution of agrievance
by anemployee, there-designationisneither a“reclassfication” pursuantto 143W. Va C.SR. 1-3(78)

(1995) nor a*“promotion” under 143 W. Va. C.SR. 1-3(75) (1995).

6. Wherean employee' s re-designation arisesfrom an employee’ sgrievance and does
not fit neatly into ether theregulaory definition of reclassfication or promation, theemployeeshould not
beleft without aremedy if theemployeeis, infairness, entitled to one. Thus, the proper question for
resolution by the Board iswhether the employee has been “made whol€’ under West VirginiaCode 8

29A-6A-5(b) (1998) (1999 Repl. VVal.).

7. Indetermining what isrequired to make an employee whole by reason of awrongful
classfication corrected by agrievance procedure, it isgppropriate for the Board to condder what benefits

would haveinured to the employee had the agency or the Department of Personnd timely rectified the



wrongful classification onitsown initiative or had the employee been timely promoted to the correct
classfication. Itisdso gppropriatefor the Board to consder what sdary incrementsthe employee might

have received had the employee been in the proper pay grade from the inception of theemployee's

entitlement to the proper classification.

Albright, Justice:



Thisisan goped by Berthold Sallings (hereinafter “ Appdlant”)* from an October 4, 1999,
fina order of the Circuit Court of Logan County, West Virginia, afirming adecison by theWes Virginia
Education and State Employees Grievance Board (hereinafter “Board”). The Circuit Court agreed with
the findings of the Board that the Appellant had been reclassified and that he was not entitled to a

retroactive increase in his rate of pay or an award of attorney fees.

The Appdlant goped sthat decigon to this Court, contending that the Circuit Court erred
in (1) finding that thedesgnation of the Appelant asan Engineer 111 wasa*“redassfication;” (2) falingto
find that the Appdlant was entitled to an award of retroactiveincreasein pay; and (3) faling tofind that
the Appellant was entitled to an award of attorney fees. Based upon our review of the record and
arguments of counsd, we remand thismetter for adetermination of whether the Board provided asufficent

remedy under the “made whol€e” standard discussed herein.

I. Facts
The Appdlant began hisemployment with the Division of Environmental Protection
(herainafter “DEP’) on December 16, 1994. The Appdlant wasclassfied asan Engineer | athetimehe
was hired with the DEP, and hisjob responghilities conasted of reviewing cod mining permit goplications

and permit modificationissues. On August 19, 1996, the Division of Personnd (hereinafter “DOP’)

'Subsaguent to the submission of thiscaseto this Court, Mr. Stallings passed avay. A maotionwas
filed on September 18, 2000, requedting that this Court dter the style of thiscase from Berthold Stollings
tothe Edtate of Berthold Stollings, Deceased. For purposesof our discusson of Mr. Stollings case, we
continue to refer to him as the Appellant.



notified the Appellant that he was being reclassified from an Engineer | toaTechnica Andys. Itis
undisputed that this red assification was determined to bein error, based upon the incorrect belief that the
Appdlant wasnot aregistered professond engineer. The DOP consequently returned the Appelant to

the Engineer | classification.

TheAppdlant, in regponseto the DOP sredassfication efforts, conducted an independent
investigationinto thevariousdassficationsand reviewed thedistinctionsbetween engineersand technica
andyds Insodoing, heredized that hisown job should have been designated as an Engineer 111, bassd
uponthedutieshehad been performing. On August 27, 1996, the Appd lant thereforeindituted grievance
procesdings before the Board, assarting thet he should have arigindlly been dassfied asan Engineer | and
should havebeen promoted to Engineer 111 following hissx-month probationary employment period. He

sought attorney fees and back pay from June 16, 1995, the end of the six-month probationary period.

Subsaquent to aJdenuary 26, 1998, Levd 1V evidentiary hearing, the Board concluded, in
adecisonfiled on June8, 1998, that the A ppdlant should be designated an Engineer |11 dueto the nature
of the dutieshe performed. The Board reasoned that athough the Appellant was entitled to be re-
designated asan Engineer 111, he was not entitled to back pay or attorney fees since the applicable
regulation, 143W. Va. C.SR 1-5.4(f)(2)(a)(2) (1995), discussed herein, did not providefor asdary
increeseinthecase of “redassficaion” unlesstheemployee ssdary wasbdow theminimum salary for the
pay gradeinto which hewasplaced. TheBoard concluded that Sncethe Appdlant’ ssdary waswithin

the pay grade for an Engineer 111, he was not entitled to back pay.
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On October 4, 1999, the Circuit Court uphel d the Board' sdetermination, reasoning that
the regulations gpplicable to the DOP do not providefor asdary increasewhen oneisredassfied unless
that employee ssaary isbdow the minimum sday for the pay gradeinto which heisplaced. Becausethe
Appdlant’ ssalary waswithinthepay gradefor an Engineer 111, the Circuit Court agreed with the Board
that the Appellant wasnot entitled to back pay. The Circuit Court also agreed that the Appellant’s

designation as an Engineer [11 did not qualify as a“promotion” under the applicable regulations.

[I. Standard of Review

In syllabus point one of West VirginiaDepartment of Hedlth and Human Resourcesv.

Blankenship, 189 W. Va. 342, 431 S.E.2d 681 (1993), we explained:

“A find order of thehearing examiner for theWest VirginiaEducationd
Employees Grievance Board, made pursuant toW.Va.Code, 18-29-1,
et seg. (1985), and based upon findings of fact, should not be reversed
unlessdearly wrong.” SyllabusPoint 1, Randolph County Bd. of Ed. v.
Scalia, 182 W.Va. 289, 387 S.E.2d 524 (1989).

In Martin v. Randolph County Board of Education, 195 W.Va. 297, 465 S.E.2d 399

(1995), this Court explained that gpped sfrom the West Virginia Educationd Employees Grievance Board
arereviewed by this Court under West VirginiaCode § 18-29-7 (1985), and thet "[w]ereview denovo

the conclusions of law and application of law to thefacts" 1d. at 304, 465 SE.2d a 406. Thus, the



Characterization of there-desgnation to Engineer |11 in thiscaseand the gppropriate remedy, asquestions

of law, will be reviewed de novo by this Court.

[1l. Discussion
A. The Claims For Back Pay and Attorney Fees
Theissue before the Court iswhether the determination that the Appellant had been
working out of dassification and the re-designation as Engineer 111 entitlesthe Appelant to back pay and
anawvard of atorney’ sfeeswherethe Appdlant’ ssdary wasdready withinthe pay gradefor an Engineer
[1l. The Appellant maintains that because his re-designation was not a result of the statewide
reclassfication project, hisremedy should not be determined by theregulations gpplicableto redassfication
issues. Instead, the Appdllant arguesthat hisre-designation asan Engineer 111 should betrested asa
promoation, with the remedy determined according to the regulations governing promotions, as discusssd

below.

Conversdly, the Appellee assartsthat the Appellant was not promoted; hewassimply
misclassfied a thetime of hiring and then was properly classfied asan Engineer |11 subsequent to his
grievance. The Appellee contendsthat the appropriaterelief would beto treat the grievanceasa
“reclassfication” or fashion a“made whol€’ remedy whereby the determination of what makesthe
Appdlant wholewould bewithin thesound discretion of the administrative law judgefor the Board,

pursuant to West Virginia Code § 29-6A-5(b) (1998) (Repl. Vol. 1999), which provides:



Hearingexaminersmay . .. providerdief asisdetermined fair and

equitablein accordance with the provisons of thisarticle, and take any

other action to provide for the effective resol ution of grievances not

inconsistent with any rules of the board or provisions of thisarticle;

Provided, That inall casesthe hearing examiner hastheauthority to

provideappropriateremediesincluding, but not limited to, making the

employee whole.

TheAppdleefurther assartsthat thered assfication guiddinesgoplied by theadminigrative
law judge sufficiently mede the A ppdlant whole and congtituted an gppropriate exercise of discretion by
the adminigtrative law judge for the Board. This Court acknowledged the“madewhole’ remedy in
American Federation of Sate, County and Munidpal Employeesv. Civil Savice Commisson, 176 W. Va
73, 341 SE.2d 693 (1985) (heranafter “AFSCME I1”), wherein we stated that “[a]mong the potentid
remediesincorporated into the grievance procedureisthat thegrievant ‘ be madewhol e and the cause of
thegrievanceremedied.”” 1d. at 79, 341 SE.2d at 698 (citation omitted). Wefurther recognized the
Board' sjurisdiction to resolve out of dassification digoutesin American Federation of State, County and

Municipal Employeesv. Civil Service Commisson, 181 W. Va 8, 380 SE.2d 43 (1989) (hereinafter

“AFSCME I11"), where we held as follows in syllabus point two:

Under W. Va. Code, 29-6A-1, et seq., it isclear that the
Legidatureintended to placein the Education and State Employees
Grievance Board jurisdiction over mattersariang froma“misapplication
or misinterpretation regarding . . . hours, terms and conditions of
employment.” Thisteeminology issuffidently broad to cover agrievance
for work out of classification.

181 W. Va at 9, 380 SE.2d at 44, syl. pt. 2, in part.



Regarding theremedy for out of dassfication work, we explained asfollowsin syllabus

point two of American Federation of State, County and Munidpa Employeesy. Civil ServiceCommisson,

174 W. Va. 221, 324 S.E.2d 363 (1984) (hereinafter “AFSCME "),
Where employees of the Department of Human Sarvices of West

Virginiaweredassfiedfor purposesof cvil sarviceasEconomic Sarvice

Worker | or 11, and thework performed by those employeeswas not

distinguished by the Department of Human Services from the work

performed by an Economic Service Worker I11 (ahigher salaried

position), suchemployesswereentitled tothedifferencein compensation

between their Economic ServiceWorker | or 11 classificationsand the

Economic Service Worker 11 classification.

In AFSCME 1, we elaborated upon thisholding, explaining that the petitionerswere
“entitled to the dary differentid between the dassification to which they were gppointed and the higher
cdlassficaioninwhichtherewereactudly working, and they areentitled to bepaid such differentid for the
entire period during which they worked out of classfication.” 176 W.Va at 79-80, 341 SE.2d a 699.
Insyllabuspoint fiveof Martin v. Randolph County Board of Education, 195W. Va 297,465 SE.2d 399
(1995), however, we stated that “W. Va. Code, 18-29-2 (1992), allows an employeeto contest a
misclassification at any time (although only once). Aswith asalary dispute, any relief islimited to
prospectiverdief and to back rdief from and after [ten] dayspreceding thefiling of thegrievance” See
W. Va Code 8§ 29-6A-2(c) (1988) (Repl. Vol. 1999) (providing that “[d]ays means working days

exclusive of Saturday, Sunday or official holidays’).

B. The Regulatory Provisions Regarding Reclassification and Promotion



The regulaory digtinction between areclassfication and apromotion may be sgnificant
InsomedreumsgtancesSncetheremedy afforded to aredassfied employeeissubstantidly different from
theremedy afforded to apromoted employee. A redassficationisdefined by Wes VirginiaCode of Siate
Regulaions 8 143-1-3(78) as*[t]herevison by the State Personnd Board of acdassor dasssarieswhich
resultsin areddfinition of the nature of thework performed and resssgnment of positionsbased onthenew
oefinition and may indudeachangeintitle, pay grade, or minimum qudificationsfor thedassesinvolved.”
Accordingto West VirginiaCode of State Regulations § 143-1-5.4(f)(2)(a)(2), when an employeeis
reclassfied, that employeeisentitled to apay increase only if the employee' ssalary wasbelow the
minimum saay for the pay gradeintowhichtheemployeewasplaced. “Wherethesdary of theincumbent

coincideswith apay ratein the new range, the sdlary shall remain unchanged.” 143W.Va C.SR. 1-

5.4(f)(2)(a)(2).

A promotion isdefined by the Code of State Regulations 8 143-1-3(75) as“[d] change
inthestatusof anemployeefrom apogtionin oneclassto avacant postionin ancther classof higher rank
asmeasured by salary range and increased level of dutiesand/or responsibilities.” Regarding an
gopropriaie dary adjusment upon being promoted, the Code of State Regulations 8 143-1-5.5 provides,
In pertinent part:

Pay on Promotion - - When an employee is promoted, the
employee' s pay shall be adjusted as follows:
(& Minimum Increase - An employeewhose sdlary isat the

minimum ratefor the pay grade of the current classfication shall recaive
anincreaseto theminimum rate of the pay gradefor thejob dassfication
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towhichtheemployeeisbeing promoted. Anemployeewhosesday is

within therange of the pay gradefor the current dassfication shdl recaive

anincreaseof oneincrement, asestablished by the State Personnd Board,

per pay grade advanced to amaximum of three (3) pay grades, or an

increaseto theminimum rate of the pay gradefor thejob dassficationto

which the employee is being promoted, whichever is greater.

TheAppdleemaintainsthat “ reclassfication” isthemost accurate characterization of the
Appdlant’ sre-desgnation to Engineer 111 and that under the regulation for reclassification, as goplied by

the Board, the Appellant was “ made-whole” without being awarded back pay.

C. Conclusion

The Appdlant’ sre-designation as Engineer |11 arose asaresult of hisexercise of his
grievancerightsunder gpplicablelaw and therecognition of hisright to rdief by the Board in thet grievance.
There-desgnation wasnot the result of a“revison by the State Personnd Board of adassor dassseries
... [resulting] in aredefinition of the nature of thework performed.” 143W.Va. C.SR. 1-3(78).
Accordingly, Appdlant’ sre-designationwasnot a“ reclassfication” under theregulation. Neither was
Appdlant’ sre-desgnation asan Engineer 111 theresult of a“ changeinthe[Appdlant’ §] gatus. . . from
apogtioninoneclassto avacant postionin another dassof higher rank asmeasured by sdary rangeand
increased level of dutiesand/or responsibilities.” 143W. Va C.S.R. 1-3(75) (emphasis supplied).

Accordingly, Appellant’s re-designation was not a “promotion” under that regulation.



Therefore, we hold that when are-designation of job title arisesfrom the successful
prasscution of agrievance by an employee, there-desgnationisnather a“redlassfication” pursuant to 143

W. Va C.SR. 1-3(78) nor a“promotion” under 143 W. Va. C.S.R. 1-3(75).

Had the Appdlant’ sre-designation asEngineer 111 arisen by reason of a“reclassfication”
action of the State Personndl Board or by reason of adepartmentd “promotion,” theregulaionsapplicable
to those employer actionswould provide an answer to the question of whether back-pay or anincrease
in pay would be gopropriate. Wherean employee' s re-desgnation arisesfrom an employee sgrievance
and does nat fit neatly into @ther the regulatory definition of reclassfication or promotion, theemployee

should not be left without a remedy if the employeeis, in fairness, entitled to one.

The record below discloses that, having determined in its order that the ingpplicable
regulaionsdid not providefor aback pay avardinthe Appellant’ ssituation, the Board did not proceed
to consider whether the Appellant had been“madewhole” Indeed, the“ medewhol€’ concept wasnot
discussed by theBoard or the Circuit Court. Instead, theconclusonsof the Board and Circuit Court were
specificaly premised upon what we have determined to be the inaccurate characterization of Appdlant's
re-desgnation asa“redassfication.” Becauseof that inaccurate characterization; becausetheregulaions
do not spesk to aspecific remedy for Appe lant’ swrongful classfication; and becausethis Court hasno
record beforeit from which it might be determined what incrementsin pay grade or other bendfits, if any,
the Appdlant did not recaiveasaresult of thewrongful classfication, wecannot and should not undertake

hereto determinewhat, if any, remedy isappropriate. Rather, wereversethejudgment of the Circuit
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Court of Logan County and remand with ingtructionsto return this matter to the Board. Upon such
remand, thefirg question for resolution by the Board iswhether the empl oyee hasbeen “made whol €’
under West VirginiaCode 8 29A-6A-5(b) and, if not, what, if anything, isrequired tomakethe Appdlant

whole.

In determining what is required to make an employee whole by reason of awrongful
classfication corrected by agrievance procedure, it isgppropriate for the Board to condder what benefits
would haveinured to the employee had the agency or the Department of Personnd timely rectified the
wrongful classfication onitsowninitiative or had the employee been timely promoted to the correct
classfication. Itisdso gppropriatefor the Board to consder what sdary incrementsthe employee might
have received had the employee beenin the proper pay grade from theinception of theemployee's

entitlement to the proper classification.

With regard to the Appellant’ s assartion of entitlement to attorney feesand costs, we
dedinea thispoint to resolvetheissue. Rather, upon the conclusonof thefurther proceedingsbeforethe
Board required by this Court and upon proper gpplication to the Circuit Court, thelimited attorney fees
provided in West VirginiaCode § 29-6A-10 (1998) (Repl. Vol. 1999), governing the resolution of
employees rightsto attorney feesand cogs, shdl be awarded to the Appellant, with gppropriate codts,

If the Circuit Court determines that the Appellant has substantially prevailed.

Based upon the foregoing, we reverse and remand, with directions.
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Reversed and Remanded, with Directions.



