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Thiscase presented two very smpleand sraightforward issuesfor resolution. First, was
Mr. Stollings entitled to receive aretroactive increasein pay? Second, wasMr. Stollingsentitled to an
award of atorney’sfees? Both issues should have been quickly resolved by this Court under existing
principlesof law. Instead, the maority opinion has created severa confusing principles of law.
Additiondly, themgority hasremanded thiscase for further digpostion under those principles. Because
| firmly believethat the principlesof law created by Syllabuspoints5, 6, and 7 of themgority opinionare

unnecessary and legally unsound, | dissent.

A. The Back Wages Claim
Mr. Stollings' washired by the Division of Environmenta Protection (hereinafter referred
toasthe“DEP’) for thepogtion of Engineer |. Shortly theresfter, the DEPinformed Mr. Stallingsthat he
hed been hired in thewrong dassfication, and therefore, hewould bereclassfied asaTechnicd Andys.
The DEPIaer conduded that it had erroneoudy redassified Mr. Stallingsasa Technica Andlys. Thus,

his job title changed back to Engineer 1.

Mr. Stollings died shortly after this case was submitted to this Court.
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Subsaquently, Mr. Stollingslearned that, based upon hisqudifications, heactudly should
have been hired asan Engineer Il. Mr. Stallingsfurther discovered thet, under the DEP Sown hiring rules
heshould havebeen promoted to Engineer 111 upon hissuccessful completion of asix-month probationary
period asan Engineer 1. Consequently, Mr. Sollingsfiled agrievance assarting that he should have been
hired asan Engineer 1. Hefurther grieved that, because he successfully completed his six month
probationary period, hewas entitled to be promoted to the position of Engineer I1l. TheWest Virginia
Educationand SateEmployees GrievanceBoard (hereinafter referredtoasthe Board”) agresdwith Mr.
Sallings. TheBoard ordered the DEPto classfy Mr. Stollingsasan Engineer 111. However, the Board
conduded that Mr. Stollingswas not entitled to back wages because he was actudly recaiving the sdlary

of an Engineer I11. Thus, the Board denied attorney’s fees.

In the decision of thiscase, the mgority of thisCourt correctly determined that Mr.
Stallings titleof Engineer 111 wasnot arecl assification asthat termisordinary consrued. However, the

majority opinion aso concluded that this occurrence was not a promotion. | disagree.

The gpplicable sateregulation, 143 C.S.R. 1-3(75), providesthat apromotionis*“[q]
changein the status of an employeefrom apogtion in one classto avacant postionin another class of
higher rank asmeasured by salary range and increased leve of dutiesand/or repongibilities” Intheingant
case, the Board found that Mr. Stollings should have been hired asan Engineer || and “re-designated” as
an Engineer 111, after asx-month probationary period. Smply put, this“re-desgnation” was, infact, a
promotion. Whether or not an Engineer |11 pogition wasvacant isirrelevant asthe Engineer |11 position
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wasultimately awarded to Mr. Stallings. Thelogica conduson thenisthat this*re-desgnation” wasan

actual promotion obtained through the grievance process.

Neverthe ess, the mgority opinion, without any meaningful discusson or andlys's, has
improperly determined that no promotion occurred because there-designation” resulted from the
grievance procesding. Syllabuspoint 5 of the mgority opinion sates “When are-desgnation of jobtitle
arisesfrom the successful prosecution of agrievance by an employee, there-desgnationisneither a
‘reclassfication’ pursuant to 143 C.SR. 1-3(78) nor a‘promotion’ under 143C.SR. 1-3(75).” Under
thisbroad syllabus point, no sateemployee can ever be promoted” asaresult of winning awrongfully

denied “promotion” in a grievance proceeding. With that proposition, | cannot agree.

Syllabuspoint 6islikewisewrong. Thissyllabuspoint states, inrdlevart part, “[w]henan
employee sre-designation arises from an employees grievance and does not fit neatly into ether the
regulatory definition of reclassification or promotion, theemployee should not beleft without aremedy if
theemployeeis, infarness, entittedtoone.. . .” Thewording of thissyllabus point crestes unnecessary
confuson. How arethelower tribunds, or eventhis Court, to determinewhat is meant by “doesnot fit

neatly?’ This phrase has no legal basis for any meaningful analysis.

Fndly, Syllabuspoint 7 of themgority opinionisincons stent with syllabuspoints5 and
6. Moreover, Syllabus point 7 isincons stent with the outcome of this case. Syllabus point 7 gates, in
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pertinent part:
In determining what isrequired to make an employeewhole by

reason of awrongful dassfication corrected by agrievance procedure, it

Isgppropriatefor the Board to consder what benefitswould haveinured

to the employee had the agency or the Department of Personnd timely

rectified thewrongful classfication onitsown inititive or theemployee

had been timely promoted to the correct classification. . . .
Through this syllabus point, the mgority has acknowledged that thiscase did, infact, present asmple
“promoation” issue. Syllabuspoint 7 Satesin unequivoca languagethat the make-wholeremedy occurs
when anemployeeisnat “timey promoted to the correct dassfication.” (Emphassadded). Should one
follow thelogic of the mgority opinion, Mr. Stollingswould have no remedy on remand becausethe

remedy occurswhen an employesiswrongly denied a“promation.” Y, inthiscase, the mgority opinion

has stated the appellant’ s re-designation was not a promotion.

Incondugon, | bdieveMr. Stallingswasentitled to therdief sought from this Court under
existing law. Asthis Court observed in Largent v. West Virginia Divison of Health, 192 W. Va
239, 243, 452 SE.2d 42, 46 (1994), “if someoneispromoted to ahigher classfication, heor sheshould
not berequired to takeapay cut or remain a thesame sdary, but get arase--thisonly mekessense” The
mgority opinion hasrefusad to grant such rdief. Ingtead, themgority opinion hastaken the unnecessary
step of creating principlesof law that are unworkable and will only add confusionto an otherwise

straightforward area of the law. | therefore respectfully dissent.?

’In view of my position, attorney’s fees should have been awarded to Mr. Stollings.
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