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SYLLABUSBY THE COURT

1. “Inreviewing chalengesto thefindingsand conclusonsof thecircuit court, we
gpply atwo-prong deferentid standard of review. Wereview thefind order and the ultimate digoodtion
under an abuse of discretion andard, andwereview the circuit court’ sunderlying factud findings under
aclearly erroneous standard. Questionsof law are subject to adenovo review.” Syllabuspoint 2,

Walker v. West Virginia Ethics Commission, 201 W. Va. 108, 492 S.E.2d 167 (1997).

2. “* Quedionsrdating to dimony and to themaintenance and cudtody of the children
arewithin the sound discretion of the court and itsaction with repect to such matterswill not be disturbed
on apped unlessit clearly gppearsthat such discretion hasbeen abused.” Syllabus, Nicholsv. Nichals,
160 W. Va 514, 236 SE.2d 36 (1977).” Syllabus point 2, Lambert v. Miller, 178 W. Va. 224, 358

S.E.2d 785 (1987).

3. Theprovisonsof Rule 19 of the Wes VirginiaRules of Practice and Procedure
for Family Law do not gpply to apetition to modify child support when the petition wasfiled before the
rule’ seffective date, but effortsto collect support payments accruing during the petition’s pendency
continueafter such date becausethenoncustodid parent hesfailed to satisfy hisher support obligation for

reasons other than financial hardship.

4, “‘Theauthority of thedrcuit courtsto modify dimony or child support avardsis



prospective only and, absent ashowing of fraud or other judicialy cognizable crcumstancein procuring
theorigind award, adircuit courtiswithout authority to modify or cancd accrued dimony or child support
installments.” Syl. pt. 2, Goff v. Goff, 177 W. Va. 742, 356 S.E.2d 496 (1987).” Syllabuspoint 1,

Robinson v. McKinney, 189 W. Va. 459, 432 S.E.2d 543 (1993).

5. “* A dreuit court lacksthe power to dlter or cancd accrued ingtdlmentsfor child
support.” Syl. pt. 2, Horton v. Horton, 164 W. Va. 358, 264 S.E.2d 160 (1980) [(per curiam)].”

Syllabus point 4, Robinson v. McKinney, 189 W. Va. 459, 432 S.E.2d 543 (1993).

6. “Thetenyear datute of limitations st forthin W. Va. Code, 38-3-18[1923] and
not thedoctrine of laches gpplieswhen enforang adecretd judgment which ordersthe payment of monthly
sumsfor aimony or child support.” Syllabus point 6, Robinson v. McKinney, 189 W. Va. 459, 432

S.E.2d 543 (1993).

7. By the specific terms of W. Va Code § 38-3-18 (1923) (Repl. Val. 1997), the
Issuance of an execution operatesto preservethejudgment, and the statute of limitationscommencesto

run from the return date of the execution.



Davis, Justice:

Theagppelant hereinand plaintiff below, JamesR. Callins[hereinafter referred toas* Mr.
Cdllins’], gopedsfrom ordersentered by the Circuit Court of Putnam County on June4, 1999, and August
25, 1999, Inthefird order, the circuit court avarded the gppelee herein and defendant beow, Susan A.
Callins (now Davis) [hereinafter referred to as“Ms. Davis'], adecreta judgment! againg Mr. Callinsin
the amount of $25,482.74, with interet, for past due child support paymentsfrom March 1, 1987, to
August 31, 19882 Inthe second order, entered August 25, 1999, the court denied Mr. Collins motion
to st agdeitsorder of June4, 1999, and affirmed that ruling. The court aso found, though, that Mr.
Coallins had demonstrated good cause for extending the appeal period based upon abreakdown in

communications with his counsdl.

Onapped tothisCourt, Mr. Callinsraisesnumerousassgnmentsof error, including (1)
the drcuit court erred by holding him respongblefor child support which accrued after he hed petitioned
the court for amodification of his child support obligation and (2) the ten-year statute of limitations

containedinW. Va Code§ 38-3-18 (1923) (Repl. VVol. 1997) barred the dircvit court from enfording Ms

Thedircuit court’ scharacterization of thisjudgment asa decretd judgment” isconsistent
with this Court’ s prior decision in Syllabus point 5 of Robinson v. McKinney, 189 W. Va. 459, 432
SE.2d 543 (1993): “‘[m]atured ingdlments provided for in adecres, which ordersthe payment of monthly
sumsfor dimony or child support, stand as* decretd judgments’ against the party charged with the
payments.” Syl. pt. 1, Goff v. Goff, 177 W. Va. 742, 356 S.E.2d 496 (1987).”

“Thisdecretd judgment incorporatesthe unpaid portion of an earlier judgment awarded
toMs Davisagang Mr. Callinsfor past duechild support. Thedircuit court entered theearlier judgment,
intheamount of $8,919.75, on March 19, 1987. Additiondly, whilethe support paymentsat issueinthe
court’sJune4, 1999, order werefor the period from March 1, 1987, to August 31, 1988, the accrued
Interest thereon was calculated from March 1, 1987, to January 31, 1999.
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Davis March 19, 1987, judgment againgt Mr. Collinsfor past due child support. Upon areview of the
parties arguments, therecord submitted for gppellatereview, and the pertinent authorities, wefind that the
circuit court did not commit reversible error in awarding the above-referenced decretal judgment.
Specificaly, the circuit court did not abuse its discretion by charging Mr. Callinswith child support
arearagesfor the period in question because Rule 19 of theWest VirginiaRules of Practice and Procedure
for Family Law did not become effective until severd yearsafter these support paymentshad accrued. In
addition, thegtatute of limitations st forthin W. Va Code 8 38-3-18 does not precludethecircuit court
fromenforcing Ms. Davis 1987 judgment against Mr. Collins because she twice obtained writs of
execution thereon, thelast one being issued in 1993, which effectively continued the ten-year limitations
period until theyear 2003. Therefore, we affirm the June 4, 1999, and August 25, 1999, orders of the

Circuit Court of Putnam County.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefactsunderlying theingtant proceeding are generdly not disputed by theparties. Mr.
Collinsand Ms. Daviswere married on October 30, 1970, and two children were born® of themarriage.
On October 31, 1978, the partieswere divorced, with custody of the parties’ children being avarded to
Ms. Davis. Thedivorcedecree dso ordered Mr. Collinsto pay child support to Ms. Davis of $220 per

month, i.e., $110 per child per month.

¥The children’ s birth dates are not apparent from the record.
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Duringtheensuing years Mr. Callinsneglected to satisfy hischild support obligation. As
aresult of Mr. Callins support payment arrears, Ms. Davis sought and obtained ajudgment againgt him,
onMarch 19, 1987, in theamount of $8,919.75 for past due child support. OnMay 23, 1989, and again
on September 9, 1993,° Ms. Davis obtained writs of execution in pursuance of her effortsto collect on her

March 19, 1987, judgment against Mr. Collins.®

Inthemeantime, Mr. Callins, on June 24, 1987, petitioned thedrcuit court for modification
of hischild support obligation daming hisfinendd drcumstanceshad changed. By order entered October
5, 1988, thedrcuit court reduced Mr. Callins child support obligation to $0 while hewas unemployed and
participated inawork training program sponsored by the West Virginia Department of Human Services
The court further ruled thet Mr. Callins prior support obligation would resume upon his employment or
departurefrom thetraining program. Theredfter, basad on informetion provided to the court by Ms Davis,
thearcuit court reingated Mr. Collins child support obligation. InitsJanuary 23, 1992, order, the dircuit
court directed Mr. Callinsto pay child support in theamount of one-third of hismonthly netincome, upto

$110 per month.’

“The writ of execution issued on May 23, 1989, was in the amount of $13,095.12.
*The September 9, 1993, writ of execution was for $16,847.71, “plus 10% interest.”

%Likewisg, thePutnam County Child Advocate Officehasissued numerousnoticesto Mr.
Cdllins employers, during therdevant time period, requeding said employersto initiate wage withholding
for his child support arrearages.

Prior tothisruling, thecircuit court, on September 18, 1990, reduced Mr. Callins support
obligation from $220 per month to $110 per month, presumably asaresult of the emancipation of one of
(continued...)



Given Mr. Callins continued arrearages, Ms. Davis sought and obtained adecreta
judgment against Mr. Collins on June 4, 1999. In this order, the circuit court found

1. FromMarch 1, 1987 to August 31, 1988, the Flaintiff,
JamesR. Callins, had the ability to pay Two Hundred
Twenty and 00/200 ($220.00) per month for the support
of the children.

2. Current child support obligation of the Plaintiff, James
R. Coallins, ceased on August 31, 1988.

3. The Defendant, Susan A. Collins (now Davis), was
previoudly granted ajudgment against the Plaintiff,
JamesR. Callins, of Eight Thousand Nine Hundred
Nineteen and 75/100 ($8,919.75) by Order entered
March [19], 1987. . ..

Having so found, the circuit court then awvarded Ms. Davis*“adecreta judgment againg the Plaintiff,
JamesR. Callins, in the amount of Twenty-Five Thousand Four Hundred Eighty-Two and 74/100
($25,482.74), whichincludesinterest of Seventeen Thousand Four Hundred Eighteen and 29/100

($17,418.29), from March 1, 1987 to January 31, 1999.”

Fallowing thisruling, Mr. Callinsfiled, on July 26, 1999, amotion to st asdethecourt’'s
June4, 1999, order daiming that hisattorney had falled toadvisshim of itsentry. InitsAugust 25, 1999,
order, the circuit court denied the requested relief and upheld its prior order. Nevertheless, the court
determined that,
[b]ased upon thelack of communication by Petitioner’ s[Mr.

Callins] counsd with Petitioner regarding [sc] Order of June4, 1999, the
Court finds“good cause’ to permit Petitioner thirty (30) daysfromthe

’(...continued)
the parties’ children. See supra note 3.



dateof thishearing tofilenoticeof apped, if desred, tothe Wes Virginia
Supreme Court of Appeals.

Mr. Collins then appealed to this Court.

.
STANDARD OF REVIEW

When reviewing adecison of adreuit court, wetypicdly employ amulti-faceted dandard

of review:
[i]n reviewing chdlengesto thefindingsand conclusonsof the

circuit court, we gpply atwo-prong deferentid standard of review. We

review thefina order and the ultimate disposition under an abuse of

discretion sandard, and wereview thecircuit court’ sunderlying factud

findingsunder aclearly erronecusstandard. Questionsof law aresubject

to ade novo review.
Syl. pt. 2, Walker v. West Virginia Ethics Commn, 201 W. Va 108, 492 S.E.2d 167 (1997). See
aso Syl. pt. 1, Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 SE.2d 415 (1995) (“Wherethe
issue on an gpped from thecircuit court isclearly aquestion of law or involving theinterpretation of a
datute, we goply ade novo sandard of review.”). Inaddition, and of particular rdlevanceto the ingant
gpped , wecustomarily accord deferenceto circuit court rulingsinvolving adetermination of child support.

“Quedtionsrdaing todimony andtothemaintenanceand custody

of the children arewithin the sound discretion of the court and itsaction

with respect to such matterswill not be disturbed on appeal unlessit

clearly gppearsthat such discretion hasbeen abused.” Syllabus, Nichals

v. Nichols, 160 W. Va. 514, 236 S.E.2d 36 (1977).
Syl. pt. 2, Lambert v. Miller, 178 W. Va. 224, 358 SE.2d 785 (1987). With these standardsin mind,

we turn now to the errors assigned by Mr. Callins.
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[11.
DISCUSSION
Ongpped tothisCourt, Mr. Callinsraisesnumerousassgnmentsof error, including (1)
thedrcuit court erred by holding him respongblefor child support that accrued after he had filed apetition
to modify hissupport obligation and (2) the statute of limitations provided by W. Va Code 8 38-3-18
(1923) (Repl. Val. 1997) barred thecircuit court from enforcing Ms. Davis March 19, 1987, judgment

against Mr. Collins for child support arrearages.®

8MIr. Collinsaso assignstwo additiond errors, whichwefind to bewithout merit. Hefirgt
complainsthat thecircuit court misstated its prior ruling when it ingtructed the Bureau of Child Support
Enforcement [hereinafter referred to as“the BCSE’] asto how to calculate Mr. Callins' child support
arrearages. Inthisregard, Mr. Collinsassertsthat in reiterating its January 23, 1992, order, which
established asupport obligation of one-third of Mr. Collins monthly net income not to exceed $110 per
month, the court actudly ingructed the BCSE to ca culate hisarrearagesfor this period a thefixed rate
of $110 per month. Regardlessof thischaracterization by thedircuit court, we cannot locate any evidence
inthe record to indicate that Mr. Callins' income during the relevant time was such that his support
obligation would have been lessthan $110 per month. Therefore, we declinefurther congderation of this
argument.

Thesecond assgnment of error asserted by Mr. Collinswhichwefind to bewithout merit
concanshisdam tha hisfractured relationship with his counsd deprived him of hisdue processrights.
Having reviewed thel ower court proceadings, wenotethe obsarvance of theusud procedurd ruleswhich
pertain to dealings with parties who are represented by counsdl. See, e.g., W. Va R. Civ. P. 5(b)
(“Whenever under theserules sarviceisrequired or permitted to be made upon aparty represented by an
attorney, the service shall be made upon the attor ney unless service upon the party is ordered by the
court....” (emphadsadded)); W. Va Rulesof Practice and Procedurefor Family Law, Rule21(c) (“The
notice of recommended order and acopy of the recommended order shall be served on dl partieswho
have appeared or on their attorneysof record.” (emphasis added)). See also Brewster v. Hines,
155W. Va 302, 314, 185 S.E.2d 513, 521 (1971) (*Knowledge of, or notice to, the attorney for a
litigant or party to alegd proceeding, of mattersarising in the course of the litigation or proceeding, is
ordinarily imputableto suchlitigant or party. ...” (interna quotationsand citation omitted) (emphasis
omitted)). Wedo not find any shortcomingsin the process thet was afforded to Mr. Callins, and, infact,
it seemsthat thedreuit court actudly erred onthesdeof caution by extending thegpplicablegpped period

(continued...)



A. Effect of Modification Petition on Current Child Support Obligation

Mr. Callinsfirst complansthet the drcuit court erroneoudy cdculated the period of time
for which hewasrequired to pay child support. InitsJune4, 1999, order, thedircuit court determined thet
Mr. Callinsfailed to satisfy hissupport obligationfrom March 1, 1987, to August 31, 1988, aperiod of
goproximately eighteen months. Mr. Collinsargues, however, that because he petitioned the circuit court
for amodification of hissupport obligation on June 24, 1987, and because the court subsequently reduced
his obligation pursuant to thisrequest,® heisresponsiblefor child support paymentsonly from March 1,
1987, to June 24, 1987, aperiod of roughly four months. In support of hisarguments, Mr. Callinsrdies
upon Rule 19 of theWest VirginiaRules of Practice and Procedurefor Family Law which provides. “[4]
family law magter or circuit court granting relief in theform of aimony or child support shall, except for
good cause shown, make such award of dimony or child support retroactiveto the date of serviceof the
motion for relief upontheopposing party.” Sinceheserved hismodification petition on June 24, 1987,
then, Mr. Collins contendsthat the court’ s subsequent reduction of his child support obligetion should be

retroactive to that date.

WhileMr. Callins badcinterpretation of Rule 19 isfairly accurate, we do not agreethat

§(...continued)
once Mr. Callinshad informed the Court of his circumstances. Therefore, we suggest thet rather than
pursuing these complaintsin the ingtant appellate proceading, other remediesareavailableto Mr. Callins
which would serve asamore gppropriate forum in which to address his complaintsregarding hislega
representation in this matter.

See supra Section | discussing the circuit court’ sreduction of Mr. Colling child support
obligation by order entered October 5, 1988, basad upon his unemployment and enrollment in awork
training program.



it affordshim theresult which hedesres. When gpplying aprincipleof law to aparticular st of facts we
ordinarily apply thelaw that wasin effect a thetimeof therelevant events.® Seegenerally 1B Michie's
Jurisprudence Appeal and Error 8237, at 436 (1995) (“[O]nce[an] apped or writ of error isgranted,
it must be digoosad of in accordancewith thelaw asit existed a the time of the rendition of the judgment
complaned of.”). Examiningthehigtory of theWest VirginiaRulesof Practice and Procedurefor Family
Law, weobservethat thisCourt did not adopt theserulesuntil 1993, nearly Sx yearsafter thefactsa issue
herein. SeW. Va Rulesof Practiceand Procedurefor Family Law, Rule3. Therulethat isspedificaly
assarted, Rule 19, did not become effective until theyear after that, 1994, or goproximately sevenyears
after Mr. Callinsfiled hismodification petition. SeeW. Va Rulesof Practiceand Procedurefor Family
Law, Rule19." To permissibly apply thisruleto Mr. Collins' case, then, we must find that its provisions
were intended to be accorded retroactive effect.
In determining whether to extend full retroactivity, thefollowing
factorsareto be considered: Firgt, the nature of the substantiveissue
overruled must bedetermined. If theissueinvolvesatraditiondly settled
areaof law, such ascontractsor property asdigtinguished fromtorts and
the new rulewas not clearly foreshadowed, then retroactivity isless
judtified. Second, wheretheoverruled decison ded swith procedurd law

rather than substantive, retroactivity ordinarily will be more readily
accorded. Third, commonlaw decisons, whenoverruled, may resultin

“Theprimary exceptiontothisrule occurswhen aruleof law appliesretroactively. See
Syl. pt. 5, Bradley v. Appalachian Power Co., 163W. Va. 332, 256 S.E.2d 879 (1979) (establishing
criteriafor determining retroactivity).

"Rule 19 wasincorporated in thefirst version of the West VirginiaRules of Practiceand
Procedurefor Family Law that became effectivein 1993, but the language of thisprior rule differs
subgantialy from that quoted above. CompareW. Va. Rulesof Practice and Procedurefor Family Law,
Rule 19 (1993) (pertaining specificaly to “temporary rdief inthe form of aimony or child support”
(emphedisadded)) withW. Va Rulesof Practiceand Procedurefor Family Law, Rule19 (1994) (making
no distinction between temporary or permanent relief).
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the overruling decison being given retroactive effect, Sncethe subgtantive

issueusudly hasanarrower impect andislikely toinvolvefewer parties.

Fourth, where, ontheother hand, substantia publicissuesareinvolved,

arigng from datutory or congtitutiond interpretationsthet represent adear

departurefrom prior precedent, progoective gpplication will ordinarily be

favored. Ffth, themoreradicaly the new decig on departsfrom previous

ubdantivelaw, the grester the need for limiting retroactivity. Findly, this

Court will also look to the precedent of other courts which have

determined the retroactive/prospective question in the same area of the

law in their overruling decisions.
Syl. pt. 5, Bradley v. Appalachian Power Co., 163W. Va. 332, 256 S.E.2d 879 (1979). Cf. Syl.
pt. 3, Szemore v. Sate Workmen’s Compensation Comm'r, 159 W. Va. 100, 219 S.E.2d 912
(1975) (* A law isnot retroactivemerdy because part of thefactua stuationtowhichitisgpplied occurred
prior to itsenactment; only when it operates upon transactionswhich have been completed or upon rights
which have been acquired or upon obligationswhich haveexised prior toitspassage can it be consdered

to be retroactive in application.”).

Wefind no basis, though, for retroactively applying Rule 19 to dleviate Mr. Collins
support obligation for thetime period in question. Rule 3 of the West VirginiaRules of Practiceand
Procedure for Family Law providesthat “[t]herulesshdl take effect onthe 1st day of October, 1993.
They shdl govern dl proceedings, petitions, or motions brought after such date and all proceedings
then pending.” (Emphassadded). Neither of the criteria permitting gpplication of the rules gppliesto
thefactsof thiscase. Fird, theingtant proceeding was not brought after October 1, 1993, so asto be
governed by theWest VirginiaRules of Practice and Procedurefor Family Law. Ms. Davisobtained her

judgment againgt Mr. Collinsfor child support arrearageson March 19, 1987. That judgment order,



combined with thecourt’ ssubsequent ordersvarioudy reducing and rengating Mr. Callins child support
obligation, al wereentered|ong beforetheeffective date of theserulesand established Ms. Davis right

to receive such payments from Mr. Callins.

Second, it cannot be said that the present proceeding was*then pending” so asto relieve
Mr. Callinsof hissupport obligation. SeeW. Va Rulesof Practice and Procedure for Family Law, Rule
3. Mr. Callins repeated failureto satisfy hismonetary debt to hischildrenistheonly reasonthiscaseis
being litigated today. To say that acaseis4till pending so asto retroactively reduce theamount of child
support anoncudtodid parent isobligated to pay under drcumstances such asthese surdly wias not intended
whentheruleswere adopted. See, eg., W. Va Rulesof Practice and Procedure for Family Law, Rule
1 (“Theserules. . . shal be construed to expedite and simplify the determination of [family law]
proceedings”). Suchanargument iseven lesspersuasvewhenitisevident thet theinvolved individud has
continuousy neglected to satisfy hischild support obligation for aperiod of over thirteen years, and the

record does not demonstrate that such nonpayment resulted from financial hardship.

Furthermore, the adoption of Rule 19 effectively dtered therights of children and thar
custodid parentsto receive child support paymentsfrom noncustodia parents. See, e.g., Syl. pt. 2,in
part, Robinson v. McKinney, 189 W. Va. 459, 432 S.E.2d 543 (1993) (recognizing parent’ sduty to
support child and child' sright to receive such support). Generdly, the retroactive application of alaw
affecting substantiverightsisdisfavored. See Syl. pt. 5, Bradley, 163 W. Va 332, 256 S.E.2d 879.
Conagent with these principles, then, it is gpparent that Rule 19 may not be gpplied retroactively to dter
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therightsof the parties children to recaive support from ther father. Therefore, we hold thet the provisons
of Rule19 of theWes VirginiaRules of Practiceand Procedurefor Family Law do not gpply to apetition
to modify child support when the petition wasfiled beforetherul€ seffective date, but effortsto collect
upport payments accruing during the petition’ spendency continue after such date because the noncustodid
parent has failed to satisfy his/her support obligation for reasons other than financial hardship.*
Accordingly, we condudetha Rule 19 of theWes VirginiaRules of Practice and Procedure for Family

Law does not apply retroactively to alter Mr. Collins' child support obligation.*

Inthe absence of agoverning rule or datute, weordinarily defer toadreuit court’' sdecson
regarding child support matters. See Syl. pt. 2, Lambert v. Miller, 178 W. Va. 224, 358 SE.2d 785.
Thedrcuit court determined, in the proceadings underlying thisgpped, that Mr. Callinswasfinanddly adle

to satisfy hissupport obligation from March 1, 1987, to August 31, 1988, and held himin arrearsfor the

YAt thisjuncture, wewish to darify that thisholding is not intended to continue asupport
obligation beyonditsorigind terms, eg., aswhereasupport obligation isscheduled to terminate upon the
subject child’ s emancipation.

BThe present caseis distinguishable from our prior decision in Wood v. Wood, 190
W. Va 445, 438 SE.2d 788 (1993), wherein we alowed the retroactive modification of child support
becausethedircuit court had not followed the child support guiddinesin cdculding theinitid avard. See
Syl. pt. 3,id. (“Whereacourt falsto properly apply the child support guiddinesto astraightforward
factud scenario without providing specific reasoning for such failureasreguired by Gardner v. Gardner,
184 W. Va. 260, 400 S.E.2d 268 (1990), the child support award shall be retroactive to the date the
pleading seeking child support wasinitidly filed. Such support becomesan entitlement and theright to
receivethe child support as properly caculated under theformulavests.”). By contrag, intheinstant
proceading, thereisno contention thet the child support ordered by theparties origind divorcedecreewas
improper. Moreover, the\Wood decigoninterpreted the former verson of Rule 19 which gpplied only to
casesinvolving “temporary relief”. SeeWood, 190W. Va a 453n.8,438 SE.2d a 796 n.8. Seealsn
note 11, supra, discussing former version of Rule 19.
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amount hefaled to pay during thistime. We do not find that the aircuit court abused itsdiscretion in this
regard asit complied with the gpplicable satutory law. W. Va Code § 48A-5-2(a) (1998) (Repl. Val.
1999) directs, inrelevant part, that “[a] child support order shall not beretroactively modified so asto
cancel or dter accrued ingtallments of support.” (Emphasisadded).” Likewise, we have held that
“[t]he authority of the circuit courtsto modify aimony or child
support awardsis prospective only and, absent ashowing of fraud or
other judiddly cognizable arcumdancein procuring the origind award, a
circuit courtiswithout authority to modify or cancd accrued aimony or
child support ingalments” Syl. pt. 2, Goff v. Goff, 177 W. Va. 742,
356 S.E.2d 496 (1987).
Syl. pt. 1, Robinson v. McKinney, 189 W. Va. 459, 432 S.E.2d 543. In the absence of such
extraordinary crcumstances, “‘ [ drcuit court lacksthe power to dter or cancd accrued ingdlmentsfor
childsupport.” Syl. pt. 2, Hortonv. Horton, 164 W. Va 358, 264 S.E.2d 160 (1980) [(per curiam)].”
Syl. pt. 4, Robinson, 189 W. Va 459, 432 SEE.2d 543. Having reviewed the record in this case, we
do nat find the exigence of any of theseexemplary factors. Thus, givenitsinability tordieve Mr. Callins
of hischild support obligation wherethe paymentsrequired thereby were not only due and owing but

subgtantialy inarrears, thecircuit court properly charged Mr. Collinswith the support arrearagesfor the

period from March 1, 1987, to August 31, 1988.

*1n 2000, the L egid ature excised the quoted languagefrom W. Va. Code § 48A-5-2(a)
and enacted anew section containing Smilar wording. SeeW. Va Code 8 48A-5-2(a) (2000) (Supp.
2000); W. Va Code § 48A-1A-33 (2000) (Supp. 2000) (“Except asprovided inrule 19 of [sic] rules
of practiceand procedurefor family law and asprovided in subsection (c), section three[§ 48A-1-3(C)],
aticleoneof thischapter, achild support order may not beretroactively modified so asto cancd or dter
accrued installments of support.” (emphasis added)).
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B. Application of W. Va. Code § 38-3-18 to Judgments for Child Support Arrearages
Mr. Callins next contendsthat the circuit court erred by enforcing Ms. Davis March 19,
1987, judgment againg himfor past-duechild support becausethetenyear gatuteof limitationscontained
inW. Va Code 8§ 38-3-18 (1923) (Repl. Val. 1997) precludessuch aruling. Ms Davis responds that
such enforcement isindeed permissible because she hastwice sought writs of execution for thisjudgment

within the applicable limitations period.

The applicability of astatute of limitations, rather than the doctrine of laches, to cases
involving past due child support payments has dready been settled by thisCourt. “Theten-year Satute
of limitations set forthin W. Va. Code, 38-3-18[1923] and not the doctrine of laches applieswhen
enforcing adecretd judgment™ which ordersthe payment of monthly sumsfor aimony or child support.”
Syllabus point 6, Robinson v. McKinney, 189 W. Va. 459, 432 S.E.2d 543 (footnote added).
Therefore, the remaining question iswhether theterms of W. Va. Code § 38-3-18 preclude the relief

awarded by the circuit court.

W. Va. Code § 38-3-18 provides, in pertinent part,

[o]najudgment, execution may beissued withinten yearsafter the
date thereof. Where execution issues within ten years as
aforesaid, other executions may be issued on such judgment
within ten years from the return day of the last execution
issued thereon, on which there is no return by an officer or
which has been returned unsatisfied. An action, suit or scirefacias

>See supra note 1 discussing “decretal judgments” in child support matters.
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may be brought upon ajudgment . . . within ten yearsfrom thereturn day

of the last execution issued thereon on which thereis no return by an

officer or which has been returned unsatisfied. . . .
(Emphedsadded). Wehave previoudy interpreted this provison as meaning, and today so hald, thet “[b]y
thespecifictermsof Code, 38-3-18, theissuance of an execution operatesto preservethejudgment, and
the gatute of limitations commencesto run from thereturn date of theexecution.” Korczyk v. Solonka,
130 W. Va 211, 219, 42 S.E.2d 814, 819 (1947). Accord Syl. pt. 2, McEndree v. Morgan, 31

W. Va. 521, 8 SE. 285 (1888).

Applying thislaw to thefacts of theingtant case, weare of the opinion thet the drcuit court
did not err inenforaing Ms. Davis March 19, 1987, judgment againgt Mr. Callins. Asevidenced by the
record, Ms. Davistwice obtained writs of execution for thisjudgment. Thefirgt writ wasissued on May
23, 1989, well within the ten-year statute of limitations which had attached to the March 19, 1987,
judgment. Asaresult of thisfira execution, thetermsof W. Va Code § 38-3-18 effectively re-dtarted
theten-year datuteof limitationsbeginning on theunsatisfied execution’ sreturndate. The Sheriff of Putnam
County returned thisexecution on June 2, 1989, prior to the execution’ sreturn date of August 22, 1989.
Therefore, Ms Daviswaspermitted tofileadditiona writsof execution thereon solong assuchwritswere
issued withinten yearsof Augugt 22, 1989. Shedid, infact, obtain asecond writ on September 9, 1993,
which wasaso withinthegpplicableten-year Satutory period. Thiswrit, too, wasreturned unsatisfied,
on September 14, 1993, prior toitsDecember 8, 1993, return date. Thus, pursuant to thelanguage of
838-3-18, Ms. Davismay continue her effortsto collect child support arrearages from Mr. Callins, ether
by obtaining yet another writ of execution or by indituting acivil action, until December 8, 2003. Hence,
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we find no error in the circuit court’s decision enforcing Ms. Davis March 19, 1987, judgment.

V.
CONCLUSION
In conduson, wefind thet the dreuit court committed no reverableerror by enforaing Mr.
Collins child support obligation for the period from March 1, 1987, to August 31, 1988, rather than
retroactively goplying the provisonsof Rule 19 of theWest VirginiaRules of Practice and Procedurefor
Family Law. Moreover, we conclude thet the Satute of limitations contained in W. Va Code § 38-3-18
(1923) (Repl. VVol. 1997) doesnot bar the circuit court’ senforcement of Ms. Davis March 19, 1987,
judgment againg Mr. Callinsfor past due child support. Accordingly, weafirm thedecisonsof the Circuit

Court of Putnam County rendered on June 4, 1999, and August 25, 1999.

Affirmed.
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