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Thiscase presentsthemaost obvious, easy-to-understand exampleof ajury question that
| haveseenin many years. Themgority opinion goesto greet lengthsto provethat the plaintiff’ sexpert
witnesswaan't“rdiable’ or “ credible” and therefore condudesthat plantiff falledtolay out aprimafacie
case of negligence.

Thefactsinthiscasearesmple: the decedent bought asportscar from aused car dedler.
Hedrovethe car saverd milesfrom the dedership, went around acorner, lost control, wrecked and died.

The defendant car dedler saysthe decedent was driving hisnew sports car too fast -- 60
milesper hour ina35 milesper hour zone. Theplaintiff hired an expert who saystherewereno brakes
onthe sportscar -- evenif the decedent wanted to dow down, he couldn’t have. Brakefluid waslesking

fromtheleft rear brakedruminlarge quantities. Insum, weareleft wondering, wasthe decedent killed

by driving too fast, or by driving a car with no brakes? Thisisaclassic question for jury resolution.

Y et both the dircuit court and the mgority opinion reached the concluson that there was
an“ausenceof rdiahility” inthe plaintiff’ sexpert testimony. Themgority opinionfindsthat the portscar

purchased by the decedent was* questionably preserved evidence,” and therefore any opinionsreached



by the plaintiff’ sexpert must be“ serioudy questioned.” In other words, both the circuit court and the
mgjority opinion decided that becausethe plantiff’ sexpert wasnat, by their measure, credible, theopinion
could be rgjected under the Rules of Evidence.

Wehave said repestedly that questionsregarding the truthfulness or credibility of awitness
-- expert or otherwise-- are questionsfor ajury. See Syllabus Point 3, Painter v. Peavy, 192 W.Va
189, 451 SE.2d 755 (1994) (“Thedrcuit court’ sfunction at the summary judgment Sageisnot toweigh
the evidence and determinethe truth of the matter but to determine whether thereisagenuineissuefor
trid.”); Williamsv. Precison Cail, Inc., 194 W.Va. 52, 59, 459 S.E.2d 329, 336 (1995) (“ credibility
determinations, theweighing of evidence, and the drawing of legitimateinferencesfrom thefactsarejury
functions not thoseof ajudge’). Thedircuit court and the mgority opinion abandoned thisfundamentdl
rule. Both the drcuit court and the mgority opinion made credibility determinations about the plaintiff’'s
expert, and decided that the evidence just couldn’t be that reliable.

Therea concern of both the circuit court and the mgjority opinion wasthe possible
mishandling, dteration, damage, or destruction of thesportscar by the plaintiff’ sexpert. However, the
solution in such circumstancesis not to rgect the expert testimony; the solution isto instruct the jury
regarding the spoliation of evidence.

If aparty can reasonably anticipatelitigation, then the party hasan affirmative duty to
preserveany relevant evidence. When aparty mishandles, dters, damagesor destroysevidenceso asto
impair an opponent’ sopportunity tolitigateacase, atrid court should usudly givean“ adverseinference’

ingruction to thejury, such that the jury may infer that the altered or missing evidence, if it had been



available, would have been unfavorableto the offending party’ scase. See Tracy v. Cottrell, 206 SE.2d
363, 371-374, 524 S.E.2d 879, 887-90 (1999).

Intheingant case, the proper, fair remedy would have beento ingtruct thejury that, if it
believedthat theplaintiff andtheplaintiff’ sexpert had falled to preservethebrake sysem onthe gportscar,
thereby depriving the defendant and the jury an opportunity to examine the evidence, then thejury could
infer thet thebrakeevidence, if it had been avallablefor examination, would have been unfavorableto the
plaintiff’s case.

A primafadeproductsliability caserequires showing that thedefendant sold the plaintiff
adefective product, and thet the defective product proximately caused injury totheplantiff. Intheingtant
case, thedreuit court’ sand mgority opinion’ sexcdusonof theplaintiff’ sexpert testimony diminated dl of
theplaintiff’ sevidencethat the defendant sold the decedent adefective sportscar. Fromthat point on, any

of the discussion in the majority opinion regarding proximate cause isirrelevant.

Thedirauit court and themgjority opinion gppear to focusintently onwhether the plaintiff produced
expert tesimony on causation. Both focused on whether there was evidence proffered by the plantiff to
indicatethat alack of brakeson the decedent’ s sports car actudly causaed or contributed to the decedent’s
accadent, and whether the decedent had a“habit” or “ pattern and practice’ of gpplying the brakesto dow
vehicles.

Thedrcuit court and the mgority opinion bath carry thelitigation mentality to new levels-- does
it redlly take an expert to say that alack of brakeswould contribute to an accident when the car was going
60 miles per hour around asharp, 35 mile per hour curve? Do weredly need expert tesimony to show
that, to a reasonable degree of certainty, the decedent used his brakes to slow his sports car down?

Themgority’ sreasoning threetensto makeasmplelawsuit financidly unfeasblefor al but the
wealthy, making true the maxim “He who has the most lawyers, wins.”
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Common sense suggeststhat this case presented asmple, dassc set of factsfor ajury to
sort out. Thedreuit court and the mgority opinion improperly decided that the plaintiff’ s expert was not
reliable, thereby gutting the plaintiff’ s liability case. | therefore respectfully dissent.

| am authorized to state that Justice McGraw joins in this dissent.



