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Whilel agree with the mgority that this case should be reversed, | would reversefor
different ressons. Inmy view theissuesof the definition of pollution or the sufficency of thedrcuit judge' s

actions are red herrings.

Atissueinthiscaseisaninsurance policy for the DEPthat purports onitsface, to exdude
coveragefor pollution abatement work. Thissort of exdusion might meke sensefor asandard commeraid
or indudtrid palicy where, for example, aninsurer wishesto avaid lidhility for the remova of agbestosfrom
ainsured company’ solder manufacturing plant. Indeed, thisexclusionary language probably originatedin
suchapoalicy. Butinapoalicy for anagency that hasasaprimary god, if notinfactitsraison d etre, the

abatement of pollution, such an exclusion is patently absurd.

Thiswould beakintoissuing aninsurance policy for aNASCAR driver that refused to
provide coveragefor “clamsarisng from the operation of amotor vehiclea speedsabove 70 miles per

hour.” For “Joe Driver” that exclusion might be reasonable; for “Joe NASCAR Driver,” itisridiculou

When aninsurance carrier for the sate makes such argumentsit highlights arecurring

problemwith our law of immunity. Namdy, thet the date actudly hasaperverseincentiveto NOT want



Insurance coveragewhenfacing alargedam. Higoricdly, the State of West Virginiahad beenimmune
from suit, as established in our State Constitution:

TheSaeof West Virginiashdl never bemade defendant in any court of

law or equiity, except the State of West Virginia, induding any subdivison

thereof, or any municipdity therein, or any officer, agent, or employee

thereof, may be made defendant in any garnishment or attachment

proceeding, as garnishee or suggested.
West Virginia Congtitution, Section 35 of Article VI. However, in more recent times actions of this
Court and the L egidature havegradudly established exceptionsto thisgenera rule. Inour semind case
onthesubject, weruled: “ Suitswhich seek no recovery from state funds, but rather dlegethat recovery
Issought under and up to thelimitsof the State'sliability insurance coverage, fal outsde thetraditiona
congtitutional bar to suits against the State.” Syl. pt. 2, Pittsburgh Elevator Co. v. West Virginia

Bd. of Regents, 172 W. Va. 743, 310 S.E.2d 675 (1983).

We have dso explained that our law now requiresthe date to carry insurance for certain
activities:

W.Va Code, 29-12-5(a) (1986), providesan exception for the State's
congtitutional immunity found in Section 35 of ArticleVI of theWest
VirginiaCondtitution. It requiresthe State Board of Risk and Insurance
Management to purchase or contract for insurance and requiresthet such
insurance policy “shall providethat theinsurer shall be barred and
estopped from relying upon the conditutiona immunity of the State of
West Virginiaagainst claims or suits.”

Syl. pt. 1, Eggleston v. West Virginia Dept. of Highways, 189 W. Va. 230, 429 S.E.2d 636

(1993). The Legidlature has aso recognized the strong desirability of maintaining insurance coverage:



Recognitionisgiventothefact that the state of West Virginiaowns
extendve properties of varied types and descriptions representing the
Investment of vast sumsof money; that thedateand itsofficids, agents
and employeesengagein many governmentd activitiesand sarvicesand
incur and undertake numerous governmental responsibilities and
obligations; that such properties are subject to losses, damage,
destruction, risksand hazardsand such activitiesand respongbilitiesare
subject to liabilitieswhich can and should be covered by asound and
adequate insurance program;

W. Va Code § 29-12-1. (1957).

A mgor problemwiththissysemisthat, becauseactivity thatis* not covered’ by insurance
Isimmune, the sysem inedvertently crestesan incentivefor the sate sinsurersand their lavyersto argue
a every opportunity that agiven activity isnot covered by any insurance. Thissentiment, whichisthe
perverse opposite of the dedres of anormd insured party who wants maximum coveragein an accident,
runs counter to the gods of risk spreading and protection from catastrophic lossthat our law hascometo

favor:

Although sovereign immunity provisonswere commonin nineteenth
century date congtitutions, today they are very much the exception rather
thantherule. Our survey in Pittsburgh Elevator identified only five
other gateswhaose condtitutions il contain sovereignimmunity ssctions
and only two (Alabamaand Arkansas) with provisonsasrigid asours.
172W.Va a 749n.6,310 SE.2da 681 n. 6. It may well bethat the
drict soveragnimmunity imposed by Section 35 hasoutlived itspercaved
utility and thet West Virginiashouldjoin therest of the country and adopt
moreflexiblelegidativeresolutionstotheissuessurrounding governmenta
lighility. Certainly, modern notionsof fairnessand accountability tend to
support doctrinesthat providerelief toindividuasinjured by another's
conduct and that spread the risk of loss from such injuries through
governmentd andinsuranceprograms. TheWest VirginiaL egidature, for
example, following our decigonsabolishingthecommonlaw immunities
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for local governments, crafted acomprehensive statute designed to
accommodate the competing goa sof compensating individudsinjured by
offida misconduct and of maintaining thesability of local governments
See The Governmentd Tort Clamsand InsuranceReform Act, W. Va
Code, 29-12A-1, et seq.
Gribbenv. Kirk, 195 W. Va. 488, 500, 466 S.E.2d 147, 159 (1995) n. 12. Inmy view, thiscaseis
jugtanather, though glaring, exampleof theproblemsinherentin our sovereignimmunity jurigorudence. The

time is soon coming, | believe, when this situation will improve.

Fndly, I would havefocusad not onthe order of thelower court, but upon theMcMahon
case mentioned by the mgjority in footnote 5, specifically: “Where the policy languageinvolved is
exdudonary, it will begtrictly congrued againg theinsurer inorder that the purpose of providing indemnity
not be defeated.” Syl. pt.5, National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va 734, 356

S.E.2d 488 (1987).

Therefore | respectfully concur with the mgority opinion. | am authorized to state that

Justice Starcher joinsin this concurrence.



