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SYLLABUSBY THE COURT

1. “In congdering the condtitutiondlity of alegidaiveenactment, courtsmugt exerdse
dueredraint, inrecognition of the prindipleof the separation of powersin government among thejudicid,
legidative and executive branches. Every reasonable construction must be resorted to by the courtsin
order to sugtain condtitutiondity, and any reasonable doubt must beresolved infavor of the condtitutiondity
of thelegidative enactment in question. Courtsare not concerned with questionsrelating to legidative
policy. Thegenerd powersof thelegidature, within conditutiond limits, aredmost plenary. Incongdering
the congtitutiondity of an act of thelegidature, the negation of legidative power must gppear beyond
reasonable doubt.” Syllabus Point 1, Sate ex rel. Appalachian Power Co. v. Gainer, 149 W.Va
740, 143 S.E.2d 351 (1965).

2. “Where economic rights are concerned, welook to ssewhether the dassification
isarationa onebased on socia, economic, higtoric or geographic factors, whether it bearsareasonable
relaionshiptoaproper governmenta purpose, andwhether dl personswithinthedassaretreated equaly.
Wheresuch dlassficationisrationa and bearsthe requisite reasonable rel ationship, the statute does not
violate Section 10of Articlelll of theWest VirginiaConditution, whichisour equd protection clause.”
Syllabus Point 7, Atchinsonv. Erwin, 172 W.Va. 8, 302 S.E.2d 78 (1983) (as modified in Syllabus
Point 4, Gibson v. West Virginia Department of Highways, 185 W.Va. 214, 406 S.E.2d 440
(1991)).

3. “W.Va. Code, 55-7B-8, as amended, which providesa$1,000,000 limit or ‘ cgp’

on theamount recoverablefor anoneconomiclossinamedicd professond liadhility actioniscondtitutiond.



It doesnot violate the Sate condtitutiond equd protection, pecid legidation, date condtitutiond subgtantive
due process, ‘ certain remedy,’ or right to jury trid provisons. W.Va. Congt., art. l11, 8 10; W.Va.
Congt. art. VI, 8 39; W.Va. Congt. art. I11, § 10; W.Va. Congt. art. 111, § 17; and W.Va. Const. art.
[11, 8 13, respectively.” SyllabusPoint 5, Robinson v. Charleston Area Medical Center, Inc., 186
W.Va. 720, 414 S.E.2d 877 (1991).

4. “By virtueof theauthority of Article8, Section[13] of the Congtitution of West
Virginiaand of Code, 1931, 2-1-1 it iswithin the province of thelegidature to enact statuteswhich
abrogate thecommon law.” Syllabus, Perry v. Twentieth S. Bank, 157 W.Va. 963, 206 S.E.2d 421
(1974).

5. “Asagenerd ruleeach litigant bearshisor her own attorney’ sfeesabsent a
contrary ruleof court or expressstatutory or contractua authority for reimbursement except whenthe
losing party has acted in bad faith, vexatioudy, wantonly or for oppressvereasons.” SyllabusPoint 9,
Helmick v. Potomac Edison Co., 185 W.Va. 269, 406 S.E.2d 700 (1991).

6. “Bringing or defending an action to promote or protect one seconomic or property
Interestsdoes not per seconditute bad faith, vexatious, wanton or oppressive conduct withinthe meaning
of theexceptiond rulein equity authorizing an award to the prevailing litigant of hisor her reasonable
attorney’sfeesas‘costs of the action.” Syllabus Point 4, Sally-Mike Properties v. Yokum, 179

W.Va. 48, 365 S.E.2d 246 (1986).



Per Curiam:

Theappelant, theestate of Marjoriel. Verba, appeaed from adecison of the Circuit
Court of Ohio County which reduced her medical malpractice judgment from $2,821,000 to
$1,020,510.51 asrequired by themedica ma practice cap set forthin W.Va. Code 8 55-7B-8 (1986).
On appeal, we were asked to revisit Robinson v. Charleston Area Medical Center, Inc., 186
W.Va 720,414 S.E.2d 877 (1991), in which we unanimoudly upheld the constitutionality of the
$1,000,000 cap on noneconomic damages awarded in medical ma practice cases. By opinion dated
December 13, 2000, this Court &ffirmed thejudgment of the dircuit court and once again found the mediical
mad practicecgpto beconditutiond. Thegppd lant subsequently petitioned for arehearing, and thepetition
was granted. On reconsideration, we affirm the judgment of the circuit court and uphold the

constitutionality of the cap.

FACTS

Dr. Ghaphery performed anti-reflux surgery on sixty-eight-year-old MarjorieVerbaon
February 21, 1996. Ms. Verbaremained in the hospita for four daysfollowing surgery. The parties
digoutewhether Ms Verbawas continuing to have medica problemsa thetime of her rdease on Feruary
25,1996. Withintentotwevehoursof discharge, Ms. Verbadied. Theresultsof an autopsy indicated

that asurgical nick resulted in alaceration to the somach, which in turn caused Ms. Verbato contract
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peritonitis and to die as aresult.

Thegppdlant brought amedicd mdpractice action agang Dr. Ghgphery and ajury found
for thegppdlant, awarding $300,000for physicd pain, mentd pain, andlossof enjoyment of life; $21,000
for medica and funerd hills; and $2,500,000 to the beneficiariesof Ms. Verba sestate under thewrongful
death gatute. SeeW.Va. Code 8 55-7-6 (1992). Asnoted above, thetrid court reduced theawardto

conform to the medical malpractice cap in W.Va. Code § 55-7B-8 (1986).

STANDARD OF REVIEW

At the outset, we set forth therel evant principleswhich guide usin determining the
constitutionality of legidative acts.

In considering the constitutionality of alegislative
enactment, courts mugt exerdsedueredtraint, in recognition of the
principle of the separation of powersingovernment among the
judicid, legidativeand executive branches. Every reasonable
construction must be resorted to by the courtsin order to sustain
condiitutiondity, and any reasonable doubt must beresolved in
favor of the congtitutionality of thelegidative enactment in
question. Courtsare not concerned with questionsrelating to
legidativepolicy. Thegenerd powersof thelegidature, within
congtitutiona limits, areamost plenary. Inconsidering the
congtitutionality of an act of the legidature, the negation of
legislative power must appear beyond reasonable doubt.

Syllabus Point 1, Sate ex rel. Appalachian Power Co. v. Gainer, 149 W.Va. 740, 143 S.E.2d 351



(1965). Concerningtheleve of scrutiny to be applied to issues affecting economic rights, we have hed:

Where economic rights are concerned, we look to see
whether the classificationisarational one based on socidl,
economic, historic or geographic factors, whether it bearsa
reasonablerelaionshiptoaproper governmental purpose, and
whether dl personswithinthecdlassaretrested equdly. Where
such dassficationisrationd and bearsthe requisite reesonable
rel ationship, the satute doesnot violate Section 10 of Articlelll
of theWest VirginiaConditution, whichisour equa protection
clause.

SyllabusPoint 7, Atchinsonv. Erwin, 172\W.Va. 8, 302 S.E.2d 78 (1983) (asmodified in Syllabus
Point 4, Gibson v. West Virginia Department of Highways, 185 W.Va. 214, 406 S.E.2d 440

(1991)). We now discuss the specific issues before us.

DISCUSSION

This Court held in Syllabus Point 5 of Robinson v. Charleston Area Medical Center,
Inc., 186 W.Va. 720, 414 S.E.2d 877 (1991):

W.Va. Code, 55-7B-8, asamended, which providesa
$1,000,000 limit or “cap” on the amount recoverable for a
noneconomiclossinamedical professiond liability actionis
condtitutiona. It doesnot violate the state condtitutiona equa
protection, specid legidation, Sateconditutiond subdantivedue
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process, “cartainremedy,” or righttojury trid provisons. W.Va.

Const., art. I11, § 10; W.Va. Const. art. VI, 8§ 39; W.Va.

Congt. art. 111, § 10; W.Va. Const. art. 111, § 17; and W.Va.

Consgt. art. I11, 8 13, respectively.
Accordingly, wefind no reason to revisit the congtitutiond issuesprevioudy raised in Robinson.! Rather,
webdievethat our prior ruling issubject to thejudicia doctrine of stare decisswhich restsonthe
principle,

thet law by which men are governed should befixed, definite, and

known, and that, when thelaw isdeclared by court of competent

jurisdiction authorized to condrueit, such dedaration, inaosence

of pdpable mistake or error, isitsdf evidence of the law until

changed by competent authority.
Booth v. Sms, 193 W.Va. 323, 350 n. 14, 456 S.E.2d 167, 194 n. 14 (1995) (citation omitted).

Finding no palpable mistake or error in Robinson, we affirm that decision.

In addition, we note that the partiesaswell asamici presented copious datisticsto this
Court to either defend or refute thelegidature sfindingsin support of the medical mal practice cap.
However, we* ordinarily will not reexamineindependently thefactud basisfor thelegidativejudtification
foragatute. Instead, theinquiry iswhether thelegidature reasonably could conceiveto betruethefacts
onwhich the challenged statute was based.” Robinson, 186 W.Va at 730, 414 SE.2d a 887 (citation
omitted). Our review of thelegidature sfindingsand declaration of purposein W.Va Code 8 55-7B-1

(1986) leads usto condudethat thelegid ature reasonably could concaveto betruethefactson which the

Intheingtant case, the appd lant contends that the medical mal practice cap on noneconomic
damagesviolaestheequd protection clause, the separation of powersclause, theright toatria by jury,
the open court and certain remedy clauses, the due process clause, and the special act clause.
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Medica Professond Liability Act, including themedica mapracticecap, isbased. Further, weresolve

any reasonable doubts on this question in favor of the constitutionality of the cap.

The appellant dso aversthat the cap violatesthe “ separation of powers’ doctrine, see
W.Va Cong. at. V, 8 1, aclam, according to the appellant, not specifically addressed in Robinson.
Thegppdlant arguesthat the cap effectivdy conditutesalegidative remittitur for any verdict thet exceeds

$1,000,000 in noneconomic damages. We find no merit in the appellant’ s argument.

Itisbeyond disputethat thelegidature hasthe power to dter, amend, change, repudiate,
or abrogate the common law. ThisCourt hasrecognized that “[b]y virtue of the authority of Article 8,
Section[13]%of the Contitution of West Virginiaand of Code, 1931, 2-1-1 it iswithinthe province of the
legidatureto enact statuteswhich abrogatethecommon law.” Syllabus, Perry v. Twentieth &. Bank,
157 W.Va 963, 206 S.E.2d 421 (1974) (footnote added). “[T]heindisputablefact [ig] that thelegidature
has the power to change the common law of thisState.” Gilman v. Choi, 185W.Va 177, 186, 406
S.E.2d 200, 209 (1990), overruled on other grounds as stated in Mayhorn v. Logan Med.
Found., 193 W.Va. 42, 454 S.E.2d 87 (1994). See also Robinson, supra; Lewis v. Canaan
Valley Resorts, Inc., 185 W.Va. 684, 408 S.E.2d 634 (1991); and Wallace v. Wallace, 155 W.Va
569, 184 S.E.2d 327 (1971), overruled on other grounds as stated in Belcher v. Goins, 184

W.Va 395, 400 S.E.2d 830 (1990).

Thissyllabuspoint origindly referenced Article V111, 821 of the sate condtitution which wasthe
relevant section prior to the 1974 Judicial Reorganization Amendment.
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In Edmondsv. Murphy, 83 Md.App. 133, 149, 573 A.2d 853, 861 (1990), aff'd, 325
Md. 342, 601 A.2d 102 (Md. 1992), the Court of Special Appealsof Maryland recognized thet the power
to dter the common law indudes*the power to set reasonablelimits on recoverable damagesin causes of
actionthelegidature choosesto recognize.” (Quoting Franklinv. Mazda Motor Corp., 704 F.Supp.
1325, 1336 (1989)). Thecourt reesoned “that if thelegidature can, without violating separation of powers
principles, establish Satutes of limitation, establish statutes of repose, cregte presumptions, cregte new
causesof action and abolish old ones, thenit & so can limit noneconomic damageswithout violating the
separations of powersdoctring.]” 1d. We concur with this reasoning and acknowledge the power of the

legislature to set reasonable limits on recoverable damagesin civil causes of action.

Theagppdlant next urgesthe Court to hald the cap invdid in order to providethelegidature
with the opportunity to incressethe cap based on fifteen years of inflation.® The gopelant saysthat inflation
has decreased the cap Sinceits passage to avalue of $648,147in 1999 dollars, which isadecrease of
morethan 35 percent. Accordingly, saysthe gppdlant, the capisno longer the $1,000,000amount which

the legidlature intended upon its passage.

Wedo not believethat themere passage of timehasrendered the medica mdpracticecap

uncondtitutiond or invaid. “Presumably thelegidaurewasaware of theeffects of inflation and could have

*The gppellant notesthat in response to inflaionary erasion, some Sates have included built-in
inflation mechaniamsintheir medicad mdpracticesautes Thesegatesindude Colorado, Idaho, Maryland,
Missouri, and Virginia



opted for some cgp indexed to inflation. Thet thelegidauredid not index the cap toinflation but set forth
an absolute dollar amount does not render the cap unconstitutional.” Griffin v. Southeastern
Pennsylvania Transp. Authority, 757 A.2d 448, 453 (Pa. Commw. Ct. 2000), appeal denied by
Griffin ex rel. Estate of Griffin v. Southeastern Pennsylvania Transp. Authority, 2001 WL
169571 (Pa Feb. 21, 2001). Itisuptothelegidatureand not thisCourt to decidewhether itslegidation
continuesto meet the purposesfor which it was origindly enacted. If thelegidaurefindsthet it doesnat,
itiswithinits power to amend thelegidation asit seesfit. ThisCourt “may not St asasuperlegidaureto
judge thewisdom or desirability of legidative policy determinations madein areasthat neither affect
fundamental rights nor proceed along suspect lines.” Lewisv. Canaan Valley Resorts, Inc., 185
W.Va 684, 692, 408 SE.2d 634, 642 (1991) (citation omitted). Accordingly, wededineto find thecap

invalid based on inflation.

Findly, the gppdlant assertsthat attorney fees and costs should be awarded in medical
mad practiceactionswheretheverdict exceedsthecap. Theagppdlant reesonsthat asuccessful mdpractice
plantiff can never achievethe gatutory limit on noneconomic damagesof onemillion dollarsbecausethe

award is subject to attorney fees and costs.

Our law recognizesthat “[a]sagenerd ruleeachlitigant bearshisor her own atorney’ s
feesabsent acontrary rule of court or express gatutory or contractud authority for reimbursement except
whenthelosing party hasactedin bad faith, vexatioudy, wantonly or for oppressvereasons.” Syllabus

Point 9, Helmick v. Potomac Edison Co., 185W.Va. 269, 406 S.E.2d 700 (1991). ThisCourt has
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permitted an award of atorney feeswhere public officidsdeiberately disregarded mandatory statutory
provisons, see Richardson v. Town of Kimball, 176 W.Va. 24, 340 S.E.2d 582 (1986); in atrespass
action wherethelosng party intentionally encroached and persondly removed boundary markers, see
Miller v. Lambert, 196 W.Va. 24, 467 S.E.2d 165 (1995); where fraud was shown, see Bowling v.
Ansted Chryder-Plymouth-Dodge, 188 W.Va 468, 425 S.E.2d 144 (1992); in an action against a
fiduciary for mismanagement, see Old Nat’| Bank of Martinsburg v. Hendricks, 181 W.Va. 537,
383 S.E.2d 502 (1989); in an action to enforce an insurance contract, see Hayseedsv. Sate Farm &
Cas, 177 W.Va 323, 352 SE.2d 73 (1986); and wherean insurer unfairly falled to promptly settlea
legitimate claim, see Jenkinsv. J.C. Penney Casualty Insurance Co., 167 W.Va. 597, 280 SE.2d
252 (1981), overruled on other grounds as stated in Sate ex rel. State Farm Fire & Cas. Co.

v. Madden, 192 W.Va. 155, 451 S.E.2d 721 (1994).

Thedifficulty withthegppdlant’ spostionisthat intentiona and wrongful conduct, likethet
mentioned above, isnot necessrily present inevery casewhereaprevailing medicd mdpractice plantiff
isawarded noneconomic damagesin excess of the gatutory limit. Asaresult, many losng defendantsin
medical ma practice cases could be assessed atorney fees, not because of intentional wrongdoing, but
simply because they chose to defend a claim and lost in the end. We have held:

Bringing or defending an action to promote or protect
one seconomic or property interestsdoes not per seconditute
bad faith, vexatious, wanton or oppressive conduct within the
meaning of theexceptiond rulein equity authorizing anawardto

the prevalling litigant of hisor her reasonable attorney’ sfeesas
“costs’ of the action.



Syllabus Point 4, Sally-Mike Propertiesv. Yokum, 179 W.Va. 48, 365 S.E.2d 246 (1986). This
holding isbased on the principa that “[€]veryone who hasagood faith dispute requiring adecison by an
impartia arbiter isentitled to hisday in court.” Yost v. Fuscaldo, 185 W.Va 493, 500, 408 SE.2d 72,
79 (1991) (quoting Nelson v. Public Employees Insurance Board, 171 W.Va. 445, 454, 300
S.E.2d 86, 95 (1982)). Permitting attorney fee awards as urged by the appd lant runs contrary to this

principle.

In addition, thelegidature was aware when it enacted the cap that damages avarded to
prevailing plaintiffsin medical ma practice caseswould be reduced by their attorney feesand costs.
Neverthdess, thelegidaturedid not enact aprovisonin themedica ma practice act permitting feesand

costs to prevailing plaintiffs.

Fndly, wearenot convinced that arule permitting attorney feesand cogsisneeded. Our
researchindicatesthat thisstate smedica ma practice cgp of $1,000,000, isoneof themost liberd caps
inthecountry. Infact, no date hasacap st a ahigher amount. Accepting the fact that the cap now has
only apresent vaue of gpproximatdy $648,147, thisamount isgtill grester than many of thesateswhich

limit medica malpracticeawards.* Accordingly, wedeclineto permit attorney feesand costsin medical

“For example, the cgp on noneconomic damagesin Cdiforniais $250,000, see Cd. Civil Code
§3333.2(b) (1975); Kansas-- $250,000, see Kan. Stat. Ann. § 60-19a02(b) (1988); Missouri --
$350,000, seeMo. Ann. Stat. §538.210 (1986); and I daho -- $400,000 (adjusted for inflation), see
Idaho Code § 6-1603(1) (1987); InVirginia, the cap on the total amount recoverable for any
injury to, or death of, a patient is 1.5 million dollars, to increase $50,000 ayear after July 1, 2000,
seeVa CodeAnn. §8.01-581.15(1999). InLouisana, thetotal amount recoverablefor al malpractice
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mal practice cases ssmply because a prevailing plaintiff’s award exceeded the statutory cap.

CONCLUSION

Based on the foregoing, we affirm our holding in Robinson v. Charleston Area
Medical Center, Inc., 186 W.Va. 720, 414 SE.2d 877 (1991) upholding the congtitutionality of the
$1,000,000 cap imposed by W.Va. Code § 55-7B-8 (1986) on noneconomic damages awarded in
medical ma practicecases. Further, wergect the appellant’ sclaimsthat the cap isinvaid because of
inflationary erosion and that attorney fees and costs should be awarded in cases where noneconomic
damages exceed the statutory cap. Accordingly, the decision of the Circuit Court of Ohio County is
affirmed.

Affirmed.

damsforinjuriestoor death of apatient, exdusiveof futuremedica careand rd ated benfits, is$500,000
plusinterest and cost, see La. Rev. Stat. Ann. 40 § 1299.42B (1991). In Maryland, the cap on
noneconomic damagesin all personal injury actions, not just medical malpractice actions, was
$500,000 on October 1, 1994 to increase by $15,000 on October 1 of each year following October 1,
1995, see Md. Code Ann., [Courts and Judicial Proceedings] § 11-108 (2000).
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