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Threebad cissueswere presented to the Court inthiscase. Fird, wewereasked tofind
that the State’ s medica mal practice damage cap satute, W. Va. Code 8 55-7B-8 (1986) (Repl. Vol.
2000), wasper seuncongtitutional . Astothisissug, | understand the per curiam opinion of the Court as
smply reaffirming the unanimous decision by thethen sitting Court?in Robinsonv. Charleston Area
Medical Center, Inc., 186 W. Va. 720, 414 S.E.2d 877 (1991), which held that the statute is per se
condtitutiond. | concur with this conclusion.® Second, we were asked to find the medical ma practice
datute uncondtitutiona on thebasisthat the present-day valueof the one million dollar capisactudly less
than it waswhen the cgp was origindly imposed. The per curiam opinion has determined thet the Setute
isvaid and conditutiond notwithstanding theinflationary erosion of the present-day vaue of onemiillion
dollars. For thereasonsthat areforthcoming, | dissent from the Court’ sdecisoninthisregard. Third, we
were asked to permit plaintiffsto recover atorney’ sfeesand costsin medical malpractice cases. The per

curiam opinion, however, hasresolutdy failed to addressthisissue. Despite this conpicuousomisson, |

Thisargument was premised on severd dternative condtitutiona grounds, which arelisted
in note 1 of the per curiam opinion.

At the time of the Robinson decision, the members of the Court were Chief Justice
Miller, and Justices Neely, McHugh, Brotherton, and Workman.

4 dso concur with the mgjority’ s determination that the question of whether or not the
damage cap statute is meeting its objectives is a matter for legislative determination.
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neverthelessfed that the merits of awarding attorney’ sfeesand costsin such cases should have been

addressed. Therefore, | also dissent also from the Court’ s effective dismissal of this matter.

LEGISLATIVE AUTHORITY TO IMPOSE
MEDICAL MALPRACTICE DAMAGE CAP

This case presents the second occasion that the Court has been asked to determine
whether the Stat€ s congtitution permitsthe L egidaure to impose acap on noneconomic damagesin
medica mapractice cases. In Robinson, we held that there was no congtitutional impediment to the
Legidature sauthority toimposealimit onaplaintiff’ srecovery from ajury for noneconomic dameagesin

medical malpractice cases. In the instant case, amajority of the Court has reaffirmed Robinson.

| beievethe mgarity correctly found that the Legidature did not offend our conditution by
exercdsng itsauthority toimpaseaonemillion dollar cgp on noneconomic damagesin medica mapractice
cax=s Furthermore, | adhereto the principlethat it isthe Legidature s*right and public respongibility to

formulatetort or liability legidation.”* Victor E. Schwartz et d., lllinois Tort Law: A Rich History of

1t should be noted, though, that the L egidature s credtion of adamage cap statute began
long beforeit enacted the medica mal practice satute. 1n 1957, the Legidatureimposed acgpon the
amount of recovery that could be obtained againg aparent for thewillful, maicious, or crimind act of the
parent’schild. SeeW. Va Code 8 55-7A-2 (1995) (Repl. Vol. 2000). For other examplesof limits
Imposed on liahility for conduct of atortious nature see W. Va. Code 8 16-5G-6 (1999) (Supp. 2000)
(limiting liability for violation of open hospital proceedings); W. Va. Code § 21-9-12 (1996) (Supp. 2000)
(impasing limit on lighility for violating housing condruction sandards); W. Va Code 8§ 22-10-9 (1994)
(Repl. V. 1998) (limiting lighility for failing to plug an abandoned wel); W. Va Code 8 22-17-16 (1999)

(continued...)



Cooperation and Respect Between the Courts and the Legislature, 28 Loy. U. Chi. L.J. 745,
761 (1997). | donot bdievethat itiswithin the province of thisCourt to engageinjudicid nullificationto
achievearesult that clearly lacksabasisin congtitutiond law.> Nor isit theroleof this Court to find the
damage cap atute “ uncongtitutional merely becausewe' consider it born of unwise, undesirable, or
ineffectual policies.”” Ledbetter v. Hunter, 652 N.E.2d 543, 545 (Ind. Ct. App. 1995) (quoting
Johnson v. &. Vincent Hosp., Inc., 273 Ind. 374, 382, 404 N.E.2d 585, 591 (1980) (citations

omitted)).

Inthefind analyss, thisCourt isrediricted to adetermination of whether thereisarationd

basisfor the damage cap statute and whether the statute bears areasonable rel ationship to a proper

%(...continued)

(Supp. 2000) (imposing limit on liability for violation of underground tank laws); W. Va. Code
846-4A-205 (1990) (Repl. Val. 1993) (limiting ligbility for sending erroneous payment order); W. Va
Code§855-7-15(1985) (Repl. VVal. 2000) (imposing limit onligkility for injury causedin hel ping ancther);
W.Va Code§55-7-18 (1996) (Repl. VVal. 2000) (limiting lighility of homecare providers); W. Va Code
855-7-20(2000) (Repl. Val. 2000) (imposing limit on lidility of certain nonprofit organizations); W. Va
Code§55-7C-3(1988) (Repl. VVal. 2000) (limiting lidbility of officersof nonprofit organizations); W. Va
Code 8 55-7D-3 (1998) (Repl. Val. 2000) (imposing limit on lighility for personswho donate food);
W. Va Code 8§ 55-7D-4(1998) (Repl. Val. 2000) (limiting liability of landownerswho alow certain
charitable work on their property).

°It has been stated:

Judicia nullification takes place when state courts use state
conditutiond provigonsto overturn legidaivedecisonsabout avil judice
reformingtuaionswheretherewasadear, rationd public policy bessfor
thelegidaion. This practice hampers padt tort reform efforts by undoing
the good that legidators have worked to accomplishy.]

Victor E. Schwartz et al., Tort Reform Past, Present and Future: Solving Old Problems and
Dealing With “ New Style” Litigation, 27 Wm. Mitchell L. Rev. 237, 246 (2000).
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governmenta purpose. See Syl. pt. 4, Carvey v. West Virginia Sate Bd. of Educ., 206 W. Va. 720,
527 SE.2d 831 (1999). Other courtshave obsarved that “[r]ationa bassreview isminimd in nature.”
Adamsexrel. Adamsv. Children’sMercy Hosp., 832 SW.2d 898, 902 (Mo. 1992). Therefore,
itisour duty to uphold W. VVa Code 8§ 55-7B-8 “if the purpose of the act isnot beyond legidative power
inwholeor in part, and thereisno language in it expressve of specific intent to violate the organic law.”
Syl. pt. 29, in part, Coal & Coke Ry. Co. v. Conley, 67 W. Va. 129, 67 S.E. 613 (1910). Inthe
Indtant case, the per curiam opinion has correctly gpplied these principlesin finding thet creetion of the

damage cap statute did not offend our constitution.®

°A dimmgjority of courts considering theissue have similarly affirmed the authority of
legidaturesto create damage cap statutes. See Davisv. Omitowoju, 883 F.2d 1155 (3d Cir. 1989);
Boyd v. Bulala, 877 F.2d 1191 (4th Cir. 1989); Fein v. Permanente Med. Group, 38 Cal. 3d 137,
695 P.2d 665, 211 Cal. Rptr. 368 (1985); Scharrel v. Wal-Mart Sores, Inc., 949 P.2d 89 (Colo.
Ct. App. 1997); Kirkland v. Blaine County Med. Ctr., 134 |daho 464, 4 P.3d 1115 (2000); Bova
v. Roig, 604 N.E.2d 1 (Ind. Ct. App. 1992); Samsdl v. Whedler Transp. Servs,, Inc., 246 Kan. 336,
789 P.2d 541 (1990), overruled on other grounds by Bair v. Peck, 248 Kan. 824, 811 P.2d 1176
(1991); Butler v. Flint Goodrich Hosp. of Dillard Univ., 607 So. 2d 517 (La. 1992); Murphy
v. Edmonds, 325 Md. 342, 601 A.2d 102 (1992); Adams ex rel. Adams v. Children’s Mercy
Hosp., 832 SW.2d 898 (Mo. 1992); Etheridge v. Medical Ctr. Hosps., 237 Va. 87, 376 SE.2d
525 (1989); Martin ex rel. Scoptur v. Richards, 192 Wis. 2d 156, 531 N.W.2d 70 (1995). By
contrast, aminority of courtshaveinvaidated damage cap statutes. See Smithv. Schulte, 671 So. 2d
1334 (Ala 1995); Smith v. Department of Ins., 507 So. 2d 1080 (Fla. 1987); Best v. Taylor Mach.
Works, 179 11l. 2d 367, 689 N.E.2d 1057, 288 111. Dec. 636 (1997); Brannigan v. Usitalo, 134 N.H.
50, 587 A.2d 1232 (1991); Arneson v. Olson, 270 N.W.2d 125 (N.D. 1978); Sate ex rel. Ohio
Academy of Trial Lawyersv. Sheward, 86 Ohio St. 3d 451, 715 N.E.2d 1062 (1999); Lakin v.
Senco Prods, Inc., 329 Or. 62, 987 P.2d 463 (1999); In re Certification of Questions of Law
from United States Court of Appeals for Eighth Circuit (Knowles v. United Sates), 544
N.W.2d 183 (S.D. 1996); Lucas v. United States, 757 S.W.2d 687 (Tex. 1988); Sofie v.
Fibreboard Corp., 112 Wash. 2d 636, 771 P.2d 711, amended on other grounds by 780 P.2d
260 (Wash. 1989).



.

INFLATIONARY EROSION OF LEGISLATIVE INTENT

The plaintiff in this case attacked the damage cap datute on the grounds that the present-
day vaue of onemillion dollarsislessthan it wasin 1986 when the Legidature imposed the onemillion
dollar cap on noneconomic damages. Speaificdly, the plantiff argued that the actud present-day vaue of
onemilliondallarsisonly $648,147. The per curiam opinion found that the damage cap Satute was
conditutiona depitetheinflationary eroson of theactud vaueof onemilliondollars. Whilel agreewith
the per curiam opinion’ sconclusion asto the question of the condtitutiondity of theamount of thecap, |
firmly dissgree with the ultimate digpogtion of thisissue. As| explain bdow, the cgp of onemillion dallars
isneverthdessinvaid becauseit doesnat fulfill thelegidativeintent that plaintiffsreceiveonemilliondollars

asit was valued in 1986.

[lludtrativeof my point ontheimpact of inflationisthelegidaivehigory atendingW. Va
Code §55-7A-2 (1995) (Repl. Val. 2000), whichimposes adamege cap on aplaintiff’ srecovery agang
aparent for hisor her child stortious conduct. By Chapter 1 of the 1957 Actsof the Legidature, the
Legidatureimposed acap of $300in civil actionsbrought against aparent for tortious conduct by the
parent’ schild. See 1957 Actsof the Legidature of West Virginia, Regular Session, Ch. 1,a 2. This
legidationremained dormant until 1981. Atthattime, theLegidatureincreasedtheligbility cgp onparents
for tortious conduct of their childrento $2,500. See 1981 Actsof the Legidature of West Virginia,

Regular Session, Ch. 3, at 4. Thenew cagp wasleft undisturbed until 1995. Then, by Chapter 56 of the
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1995 Actsof theLegidature, the L egidature again raised the cap ontherecovery fromaparent for tortious
conduct of the parent’ s child to the presently recoverable amount of $5,000. See 1995 Actsof the

Legidature of West Virginia, Regular Session, Ch. 56, at 326.

Thus, thelegidaivehistory of W. Va Code 8§ 55-7A-2 suggeststhat the Legidature has
been derted on severd occasonsthat inflation has eroded itsintent to provide ameaningful maximum
recovery under the datute. \WWhen so reminded, the Legidature has responded by increasing the cgp to

compensate for the effects of inflationary pressures.’

With respect to the present case, the Legidaure created the medicd mdpractice damege
cap satutein questionin 1986. W. Va Code § 55-7B-8 providesthat “[i]n any medical professond
liability action brought againgt ahedth care provider, the maximum amount recoverable asdamagesfor
noneconomic lossshdl not exceed one million dollars and the jury may be soingructed.” “In order to
safeguard the expressed legidative intention, it isimperative to view the precise language and terms
employed inthe statute at issue.” Webster County Comm' nv. Clayton, 206 W. Va. 107, 112, 522
S.E.2d 201, 206 (1999). The preciselanguage of W. Va Code § 55-7B-8 providesthat noneconomic
damages*“ shdl not exceed onemiilliondallars” Thereisnoambiguity inthissatute. Therefore, wemust

apply, rather than congtrueitsterms. See Syl. pt. 1, VanKirk v. Young, 180 W. Va. 18, 375 SE.2d

To date, this Court has not had an opportunity to addressW. Va Code § 55-7A-2. But
see Satev. M. D. J., 160 W. Va. 568, 573, 289 S.E.2d 191, 194 (1982) (alluding to § 55-7A-2in
passing).



196 (1988).

A drict gpplication of W. Va Code 8§ 55-7B-8in theyear 2000 is problematic, though,
becausethelegidativeintent of alowing amaximum recovery of onemillion dollars cannot beachieved.
Applyingthestatute’ sonemillion dollar damages|limit in conjunction with the present-day vaueof one
million dollars meansthat aplaintiff may only receiveamaximum noneconomic avard of $648,147. As
| view the maiter, the per curiam opinion’ sholding on thisissue srves asadefacto legidative reduction
inthe maximum amount recoverable under thestatute. Becausethereduction isdefactoand not dejure)?
| believethis Court should haveinvalidated the statute on the groundstht it no longer fulfillsthe legidative
intent of allowing amaximum recovery of onemillion dallarsinred vaue® Had the Court invaidated this

satute, because of the defacto reduction in the maximum amount recoverable thereunder, | do not fed that

8 agreewith the per curiam opinion’ sinterpretation of Robinson asrequiring asignificant
de jure reduction in the cap before constitutional implications may be invoked.

*The problemimpased by inflation on damage cap Satutes has been addressed by severd
gatesthrough theimpogtion of built-ininflation mechanisms. SeeColo. Rev. Stat. § 13-21-102.5(c)(1)
(1997) (ManVoal. 1998) (“Thelimitationson damages. . . shdl be adjusted for inflation as of January 1,
1998...."); Idaho Code § 6-1603(1) (1987) (MainVVol. 1988) (“[B]eginning on July 1, 1988, and each
July 1 theresafter, the cap on noneconomic damages established inthissection shdl increase or decrease
in accordance with the percentage amount of increase or decrease by which the Idaho industrial
commission adjuststhe average annud wage ascomputed pursuant to [law].”); Md. Code Ann., Cts. &
Jud. Proc. 8 11-108(b)(2)(ii) (2000) (Supp. 2000) (“Thelimitation on noneconomic damages provided
... shdl increase by $15,000 on October 1 of each year beginningon October 1, 1995. . .."); Mo. Ann.
Sat. §538.210(4) (1986) (West Man Val. 2000) (“Thelimitation on awardsfor noneconomic damages
provided for in thissection shall beincreasad or decreased on an annud basiseffective January first of eech
year in accordance with the Implicit Price Deflator for Persond Consumption Expenditures as published
by the Bureau of Economic Andlyssof the United States Department of Commerce. ... .”); Va Code Ann.
§8.01-581.15(1999) (Michie Repl. Vol. 2000) (“ The maximum recovery limit of $1.5 million shall
increase on duly 1, 2000, and each July 1 thereafter by $50,000 per year; however, the annud increase
on July 1, 2007, and the annual increase on July 1, 2008, shall be $75,000 per year. . ..").
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any crisswould haveresulted. Thisisso becausethe Legidature could eesily respond to suchadecigon
by making an upward adjustment of the Satute to compensatefor the eroson caused by inflation asother

state legislatures have done.

ATTORNEY'SFEESAND COSTSIN
MEDICAL MALPRACTICE CASES

Thefind issuel must address concernsthe request made of this Court that we permit
plantiffsinmedica ma practiceactionsto beawarded “ ther atorneysfeesand cosisreasonably expended
inpursuing recovery againg * hedthcareproviders,” shouldthey ultimately prevail a trid, inrecognition of
thefact that in certain Stuations, W. Va Code 8 55-7B-8 atherwise deprivesthem of areasonableremedy
inrelationto the severity of theinjuriesthey suffer.” The per curiam opinion hasrejected thisrequest
through slence. For thereasonsdiscussed below, | believe, under certain circumstances, attorney’ sfees

and costs should be awarded in medical malpractice cases.

ThisCourt haslong hdd that “asagenerd ruleeach litigant bearshisor her ownétorney’s
feeq.]” Syl. pt. 2, in part, Sally-Mike Propertiesv. Yokum, 179 W. Va. 48, 50, 365 S.E.2d 246,
248(1986). “Thisrule, however, knownasthe* Americanrule,’ issubject toanumber of judidaly created

exceptions.” Daily Gazette Co., Inc. v. Canady, 175 W. Va. 249, 250, 332 S.E.2d 262, 263



(1985).”° Conseguently, thisissue should be addressed in the context of the limitationsimposed by the

American rule in authorizing the award of attorney’s fees."*

With cartain exceptions, West Virginia has adopted the Americanruld] ]” Sateexrd.
Division of Human Servs. v. Benjamin P.B., 190 W. Va. 81, 84, 436 S.E.2d 627, 630 (1993). “The
generd ruledenying avardsof atorney feeshas deve oped primarily inthe context of avil litigetion dedling
with controversies between private parties.” Nelsonv. West Virginia Pub. Employeesins. Bd., 171
W. Va 445, 450, 300 SE.2d 86, 91 (1982). More specificaly, therationde behind the Americanrule
has been stated as follows:

The American Rule, which has been law since the eighteenth
century, hasfour traditiond policy judtifications. firg, that shifting fees
would havea“pendizing” effect onlosing participantsinlitigation, which
IS, after dl, inherently uncertain; second, that awarding prevailing parties
thar attorney’ sfeeswould tend to discouragelitigantsof amal meansfrom
“saeking tovindicatethar rightsin court”; third, thet it would overburden
thejudicid sysemto haveto determinereasonableattorney’ sfeesineach
case; and fourth, that lawyersmight subordinate client intereststoavoid

irritating judges who later would be determining the lawyers' fees.

John S. Beckerman, Confronting Civil Discovery's Fatal Flaws, 84 Minn. L. Rev. 505, 549

(2000).

"The generd pronouncement on awarding costsis set out in Rule 54(d) of the West
Virginia Rules of Civil Procedure as follows:

(d) Cost. -- Except when express provision therefor is made
dther inadatute of thisState or intheserules, costs shall bedlowed as
of courseto the prevailing party unlessthe court otherwise directs, but
cogsagand the State, its officers, and agencies shdl beimposad only to
the extent permitted by law. Thederk shdl tax the costswithin 10 days
after judgment isentered, and shdl send acopy of thebill of cosistoeach
party affected thereby. Onmotion by any party served within 10 days
after recaipt of the bill of codts, the action of the clerk may bereviewed
by the court.

Wehaveinterpreted the costs provison of thisruletorequire that, “[w]hen atrid court
assesses codts by relying ontheprovisons of West VirginiaRules of Civil Procedure 54(d), therecord
must contain Spedific predicate findingsfor that decison when the costs are assessed againg aprevailing

(continued...)



This Court succinctly stated the contours of the American rulein Syllabus point 9 of
Hemick v. Potomac Edison Co., 185W. Va 269, 406 S.E.2d 700 (1991), asfollows. “Asagenerd
rule each litigant bearshisor her own attorney’ sfeesabsent acontrary rule of court or express statutory
or contractud authority for rembursement except whenthelosing party hasactedin bad faith, vexatioudy,
wantonly or for oppressivereasons.”? Seealso Syl. pt. 2, Sally-Mike (“ Asagenerd ruleeach litigant
bearshisor her own attorney’ sfees absent acontrary rule of court or express statutory or contractua
authority for reimbursement.”); Nelsonv. West Virginia Pub. Employeesins. Bd., 171 W. Va 445,
450, 300 S.E.2d 86, 91 (1982) (“Asagenerd ruleawards of costsand attorney feesare not recoverable

in the absence of aprovision for their allowance in a statute or court rule.”).

Helmick makes clear that an exception to the American rule may be created by “rule of

court.”*® This exception articul ates recognition of theinherent authority of courts* to do al things

*(...continued)
party.” Syl. pt. 1, Perdomo v. Sevens, 197 W. Va 552, 476 SE.2d 223 (1996). It isdso noteworthy
that “ costs never make the successful party whole because they do not include counsdl feeq.]” 3Sen
on Personal Injury Damages § 17:49, at 17-63 (3d ed. 1997).

“There are seven generdly recognized exceptionsto the American rule: (1) contracts, (2)
common fund doctrine, (3) substantia benefit doctrine, (4) contempt, (5) bad faith, (6) Statutes, and (7)
rules of court. See generally John F. Vargo, The American Rule on Attorney Fee Allocation:
The Injured Person’s Access to Justice, 42 Am. U. L. Rev. 1567, 1578-1590 (1993).

“The Hdmick formulation of the American rule darifiesl ooselanguage contained in some
opinionsof thisCourt that ssemingly removethe authority of courtsto usether inherent powersto avard
attorney’ sfees. For example, in Daily Gazette Co., Inc. v. Canady, 175 W. Va. 249, 250, 332
SE.2d 262, 263 (1985), we said that under the American rule each litigant bearshisor her own atorney
feesabsent expressstatutory, regulatory, or contractua authority for reimbursement.” Accord Martin
v. West Virginia Div. of Labor Contractor Licensing Bd., 199 W. Va. 613, 619, 486 S.E.2d 782,

(continued...)
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necessary intheadministration of justice.™ Nevertheless, this Court has sparingly exercised itsinherent

13(....continued)

788(1997); BenjaminP.B., 190W. Va. at 84, 436 SE.2d a 630. Thisformulation omitted language
referring to the power of courtsto usether inherent authority to award attorney’ sfees. Obvioudy, courts
may, inlimited Situations, usetheir inherent powersto award atorney’ sfeeswhen no other authority
providesfor such. Otherwise, the generdly recognized exceptionsto the American rulethat have been
created by courts could not have arisen. See 3 Sein on Personal Injury Damages 8 17:53, at 17-66
(recognizing that exceptionsto the Americanrule have been deve oped, generdly arising out of acourt’s
equity jurisdiction.”).

“SeeHall v. Cole, 412 U.S. 1, 4-5, 93 S. Ct. 1943, 1945-46, 36 L. Ed. 2d 702, 707
(1973) (* Althoughthetraditiond Americanruleordinarily disavorsthealowanceof atorneys feesinthe
absenceof gatutory or contractud authorization, federd courtsintheexerciseof thair equitable powers,
may award attorneys feeswhen the interests of justice so require.”); Memco, Inc. v. Chronister, 27
SW.3d 871, 877 (Mo. Ct. App. 2000) (“ Thegenerally recognized exception[] to [the American] rule
[ig] . . . feesawarded when a court of equity findsit necessary to award them in order to balance
benefits.”); City Nat'l Bank & Trust Co. v. Owens, 565 P.2d 4, 8 (Okla. 1977) (“[O]ne of the
exceptionsto the generd rulerecognized at common law and in modern practice, isthecourt’ sinherent
equitable power to avard atorney feesregardiess of thefact thet an awvard isnot authorized by datute or
contract[.]”), superseded by statute on other grounds as stated in Gorst v. Wagner, 865 P.2d
1227 (Okla. 1993); Mehlenbacher v. Demont, 11 P.3d 871, 874 (Wash. Ct. App. 2000)
(“Washington followsthe American rulethat atorney feesare only recoverablein asuit when authorized
by statute, contract, or equity.”).

BIn Syllabus point 3 of Shieldsv. Roming, 122W. Va. 639, 13 S.E.2d 16 (1940), this
Court noted the general rulethat, “[a] court ‘ hasinherent power to do al thingsthat are reasonably
necessary for the administration of justice within the scopeof itsjurisdiction.” 14 Am. Juris., Courts,
section 171." Accord Syl. pt. 2, Frazee Lumber Co. v. Haden, 156 W. Va. 844, 197 S.E.2d 634
(1973). Moreover, thisCourt hasrecognizedinherent judicia powersinavariety of contexts. See, eg.,
Gumyv. Dudley, 202 W. Va. 477, 505 S.E.2d 391 (1997) (imposing sanction for violation of duty of
candor); InrePauley, 173W. Va 228, 314 S E.2d 391 (1984) (providing court personnd and alowing
for the supervison thereof); Prager v. Meckling, 172 W. Va. 785, 310 S.E.2d 852 (1983) (imposing
sanctionsto maintain afair and orderly trid); Inre L.E.C., 171 W. Va. 670, 301 S.E.2d 627 (1983)
(supervising, regulating, defining, and controlling the practice of law); Perlick & Co. v. Lakeview
Creditor’ sTrustee Comm,, 171 W. Va. 195, 298 S.E.2d 228 (1982) (eliminating dormant casesfrom
judicia dockets); E.H. v. Matin, 168 W. Va. 248, 284 SEE.2d 232 (1981) (trandferring actionsto lower
tribunasfor further proceedings); Sparksv. Soarks, 165 W. Va. 484, 269 S.E.2d 847 (1980) (granting
custody of achildto aperson outsdejurisdiction of court or permission to onewho has custody to take
child to another state or foreign jurisdiction); Sate ex rel. Goodwin v. Cook, 162 W. Va. 161, 248

(continued...)
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authority to permit attorney’ sfeesto beawarded in specific typesof litigation inthe albsence of adtaiute
or contract by the parties. Following are examples of the limited occas ons we have exercised such

authority.

In Bowling v. Ansted Chryder-Plymouth-Dodge, Inc., 188 W. Va. 468, 425
S.E.2d 144 (1992), we were asked to determine whether attorney’ sfees could be awvarded to aplaintiff
who prevalledinafraud action. Inorder to answver thequestion affirmatively, this Court found thet “fraud
conduct” fell under thejudicidly adopted “bed faith” exception tothe Americanrule. Wefurther held “thet
whereit can be shown by dear and convinaing evidencethat adefendant hesengaged in fraudulent conduct
which hasinjured aplantiff, recovery of reasonable attorney’ sfeesmay be obtained in addition to the
damages sustained asaresult of thefraudulent conduct.” Bowling, 188 W. Va at 475, 425 SE.2d at

151.

Weweresmilarly requested, in Hayseeds, Inc. v. Sate FarmFire & Casualty, 177
W. Va 323, 352 SE.2d 73 (1986), to decide whether attorney’ sfees could be recovered by aninsured
agang hisor her insurer when theinsurer had wrongfully refused to pay adamfiled by theinsured. We
heldin Syllabuspoint 1 of Hayseedsthat “[w]henever apolicyholder subgtantidly prevailsinaproperty

damage suit againgt itsinsurer, theinsurer isliablefor: (1) theinsured sreasonable attorneys feesin

13(....continued)
S.E.2d 602 (1978) (gppointing specia prosecutor). For further examples, seeauthoritiescited in Daily
Gazette Co., Inc. v. Canady, 175 W. Va. at 251-52, 332 S.E.2d at 331-32.

12



vindicatingitsdam,; (2) theinsured’ sdamagesfor net economiclosscaused by thedday in settlement,

and damages for aggravation and inconvenience.”

In the case of Aetna Casualty & Surety Co. v. Pitrolo, 176 W. Va. 190, 342 S.E.2d
156 (1986), we were asked to determine whether attorney’ s fees may be awarded to aninsured ina
dedaratory judgment proceading againg aninsurer. Wehedin Syllabus point 2 of thet case “Wherea
dedaratory judgment actionisfiled to determinewhether aninsurer hasaduty to defend itsinsured under
itspalicy, if theinsurer isfound to havesuch aduty, itsinsured isentitled to recover reasoncbleatorney’ s

fees arising from the declaratory judgment litigation.”

In Daily Gazette Co., Inc. v. Canady, 175W. Va. 249, 332 SE.2d 262 (1985), this
Court wascdled upon to resolvethe question of whether attorney’ sfeescould bedirectly assessed againgt
an attorney for egregious type trial conduct. We held in the single Syllabus point of that case:
A court may order payment by an attorney to aprevailing party
reasonable attorney feesand costsincurred astheresult of hisor her
vexatious, wanton, or oppressive assertion of aclaim or defense that

cannot be supported by a good faith argument for the application,
extension, modification, or reversal of existing law.

This Court created an additional exception to the American rulein Nelson v. West
Virginia Public Employees Insurance Board, 171 W. Va 445, 300 S.E.2d 86. In that case we
were asked to determinewhether atorney’ sfeesmay beawarded in amandamusaction when no express

stautory authority provided for suchfees. Utilizingitsinherent authority, this Court ruled thet, under limited
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drcumdtances, atorney’ sfeescould beawarded. Wespedificaly sated that “[i]n mandamus procesdings
whereapublic officer willfully fallsto obey thelaw, atorney feeswill beavarded.” Neson, 171 W.Va

at 451, 300 S.E.2d at 92.

Inthe decision of Jenkinsv. J. C. Penney Casualty Insurance Co., 167 W. Va. 597,
280 S.E.2d 252 (1981), wewere requested to ascertain whether therewas animplied private cause of
actionby athird party againg aninsurer for violation of theunfair insurance settlement practicegaute. In
finding that such an action did exi4, this Court, sua sponte, addressed theissue of atorney’ sfeesin such
acauseof action. Weacknowledged that “[c]ertainly, increased costsand expensesinduding theincreese
in attorney’ sfeesresulting from thefalureto offer aprompt fair settlement could berecovered.” Jenkins,

167 W. Va. at 609 n.12, 280 S.E.2d at 259 n.12.

Theforegoing casssillugrate thewillingness of this Court to useitsinherent authority to
depart fromthe American rule. Whilewe have acknowledged that the“ American rule on fee-shifting
makessenseinmogt casss. . ., thefact that the generd rule concerning feesworkswell most of thetime
does not necessarily imply that theruleworkswell dl of thetime.” Garnesv. Fleming Landfill, Inc.,
186 W. Va 656, 662, 413 SE.2d 897, 903 (1991). The point | am sressng was gotly sated asfollows
“Onwha principle of justice can aplantiff[,] wrongfully run down on apublic highway[,] recover his
doctor’ shill but not hislawyer’shill.” Judicid Council of Massachusetts, Firs Report, 11 Mass. L.Q.
1, 64 (1925). Seealso Rodulfa v. United Sates, 295 F. Supp. 28, 29 (D.D.C. 1969) (“In fact,

under our system of law, apersonwho issuccessful inthelitigation isapart loser because hehasto pay
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hisown expenses and counsd fees, except afew minor itemsthat aretaxableascodts”). Itisbecause of
the recognized potentia negative conseguences of the American Rulethat this Court has, though sparingly,
exercised our inherent authority to craft rulesthat provide remediesin Stuationswherethe Americanrule

worked an injustice.®

| believethat, asapractical matter, the medica mal practice damage cap Satute can be
usadinanunfair manner to causeinjured plantiffstoincur unnecessarily largelitigation expenses. Thisis
true because defendants, who know thét their noneconomic damages exposureis satutorily limited in such
actionsand that the American rulewill preclude theimpostion of attorney’ sfees, will act toincresse
litigation cogtsin an effort to compd plaintiffsto drop their law suits or prematurdly settle thelr daims
because of the huge costsincidental to atrial. See John F. Vargo, The American Rule on Attorney

Fee Allocation: The Injured Person’s Accessto Justice, 42 Am. U. L. Rev. 1567, 1619 (1993)

"Some commentatorshaveargued that the negativeimpact of the American ruleoutweighs
its benefits and it should, therefore, be totally abandoned. See generally W. Kent Davis, The
International View of Attorney Feesin Civil Suits: Why Is the United Sates the “ Odd Man
Out” inHow it PaysitsLawyers?, 16 Ariz. J. Int'l & Comp. L. 361, 399 (1999) (“Americais. . .the
only mgor nation that deniesthewinner of alawsuit theright to collect legd feesfromtheloser.”); Gregory
E. Maggs & Michad D. Weliss, Progress on Attorney’ s Fees. Expanding the “ Loser Pays’ Rule
inTexas, 30Hous. L. Rev. 1915, 1919 (1994) (“ The American systemof dlocating attorney’ sfeesis
not necessary to theadminidration of justice. Infact, itisin many waysan internationd oddity.”); Albert
A. Ehrenzweig, Reimbursement of Counsal Fees and the Great Society, 54 Cal. L. Rev. 792, 797
(1966) ([ T]heprospect of recovery of counsd feesonmeritoriousdamswould probebly greetly increase
the number of dientsseeking lawyer’ sassgance”). Atleast onejuristiction, Alaska, has abandoned the
American rule atogether. See Susanne Di Pietro & TeresaW. Carns, Alaska’s English Rule:
Attorney’ s Fee Shifting in Civil Cases, 13 Alaska L. Rev. 33, 34 (1996) (“Alaska Civil Rule 82
entitlesthe prevailing party inadvil lawsuit to partid compensation of hisor her atorney’ sfeesfromthe
losing party.”).
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(nating aCdiforniastudy showing oneeffect of the American ruleisthat defendantsuseit to “forceinjured
plaintiffsto drop actionsby driving up litigation costs’); Bradley L. Smith, Three Attorney Fee-shifting
Rules and Contingency Fees. Thelr Impact on Settlement Incentives, 90 Mich. L. Rev. 2154,
2155(1992) (“TheAmerican rulehasbeen attacked on groundsof inefficiency and unfairness. Opponents
cdamtherulepromoteswasteful litigationexpenditures implausbleclams, drikesuits, onerousdiscovery
demands, and souriousdefenses. Moreover, the Americanruleviolatestheequitableprinciplethat aparty

who suffersinjury should be made whole.”).

Whilel am naot prepared to suggest that prevailing plantiffsshould recover atorney’ sfees
inal medicd mdpracticecases, | dobdievethat thedenid of atorney’ sfeesin medica mapractice cases
resultinginaplantiff’ sverdict of onemillion dollarsor morein noneconomic damagesdemondrates*one
of the prominent instanceswherethe Americanrule concerning attorneys feesworksbadly.” Miller v.
Fluharty, 201 W. Va. 685, 693, 500 S.E.2d 310, 318 (1997) (quoting Hayseeds, Inc. v. Sate Farm
Fire& Cas, 177W. Va 323,328, 352 SE.2d 73, 78(1986)). Plaintiffsin such casssusualy will have
beenforcedtoincur largelitigation expensesthat can betraced back totheatificd callingimposad by the
damage cap Satute and the preclusion of atorney’ sfeesby theAmericanrule. For the prevailing plaintiff,
thelogicd result of theseartificialy imposed limitson hisor her recovery isasubgantid reductionin hisor
her ultimate recover dueto unnecessarily large litigation expenses. Inthisregard, it has been correctly
observed that “[p]ayment for pain and suffering has, for years, served substantialy to pay clamants
lawyers.” Jeffrey O’ Connell, A Proposal to Abolish Defendants Payment for Pain and

Suffering in Return for Payment of Claimants' Attorneys Fees, 1981 U. Ill. L. Rev. 333, 351
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(1981). Consequently, | believeit wastheduty of thisCourt to hold that inamedica mdpracticeaction
whereaplantiff obtainsaverdict awvarding the maximum amount (or more) alowable under the damege

cap statute, the plaintiff is entitled to arecovery of costs and reasonable attorney’s fees.

For theforegoing reasons, | repectfully concur, in part, with and dissent, in part, fromthe

Court’sper curiam opinioninthiscase | am authorized to datethat Chief Justice Maynardjoinsmeinthis

Separate opinion.
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