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| concur because the evidenceis strong that this defendant has serious physical and
psychologica problemsand needs care and intensive trestment -- both to protect society, and to protect
thedefendant. Thedircuit judge scommendable credtive sentenceisasariousand gpproprictestepinthis
direction, and | simply would not tamper with that sentence.

However, in conddering thetrid that led to the defendant’ s gppropriate sentence, | write
separately tonotemy continuing dismay a theerason of theintegrity of our crimina processes, anerosgon
that the majority blindly approves.

Inacrimind trid, evidenceof “prior bad acts’ isusudly so unfairly prgudicd that wedon't
let it go beforethejury, unlessthere’ saspecia reason for itsadmisson under W.Va. Rule of Evidence
404(b) -- for example, to show plan or motive, etic. Asl satedin my dissentin Satev. Mcintosh,
WVa _ ,  SEZ2d__, No. 26849, 2000 WL 966149, July 14, 2000:

Where adefendant admitstouching achild ontheir sexua aress, but

deniesthat thetouching wasfor asexua purpose, other instances of

dearly non-acadenta sxud touching might beadmissbleunder 404(b) --

to show the defendant'sactud plan or motive. That gopearstobethe case

inthe Yager case cited by themgority, where the court held that such

evidencewas admissible “to establish that it was no accident that [the

defendant] touched the victim's penis.” But in theinstant case, the

defendant denied al touching, so his motive was not aseparate issue.

Under these circumstances “other crimes’ evidence should not be
admissible under 404(b).
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One could write a dissertation on how Rule 404(b), McGinnis[193
W.Va. 147, 455 S.E.2d 516 (1994)], and now Edward CharlesL.
[183W.Va 641, 398 S.E.2d 123 (1990)] have become a“runaway
tran” in someof our courts, when judges are tempted to abandon their
proper gatekegper role by over-zedous prosecutors. We have moved far
away fromtheoriging purposefor permitting such evidence Thestandard
now seemsto be: Will it help the prosecutor?

Inmost cases, assoon asajury hears about adefendant’ sprior sex offense, adefendant
isdead meet. Why evenhaveatrid? | await the day when this Court can sopsthisrunaway train. We
canand will gpply common senseto thiscurrently confused areaof law. When that heppens, arimind trids

in sex offense cases will be conducted fairly and in accord with the rules of evidence.



